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Key Changes Introduced by the European
Commission to the Technology Transfer
Block Exemption Regulation and the Tech-
nology Transfer Guidelines

Technology licensing agreements constitute an
important area of consideration under competi-
tion law. Indeed, relationships arising from
innovation-driven developments have generally
been regarded not as an obstacle to competition,
but as an important means of facilitating the
dissemination of innovation. Accordingly, regu-
latory efforts to encourage such arrangements
have continued over the years. (Page 2)

Assessing the Impact of Legislative Changes on
Pending Proceedings from the Perspective of
the Rule of Law

The society in which we live is constantly chang-
ing and evolving, and these changes also affect
the legal system. In response to changing social
needs, the legislature enacts new laws and intro-
duces amendments to existing regulations.
Whether and to what extent these new rules, once
they enter into force, should alter the legal posi-
tion that existed under the previous regulations
remains an ongoing debate in legal scholarship

and practice. (Page 11)

Legal Consequences of Failing to Object to
Expert Reports

The court may, either upon the request of one of
the parties or on its own motion, order that an
expert’s opinion be obtained where the resolution
of an issue requires specialized or technical
knowledge outside the field of law. However, an
expert may not be appointed in matters that can be
resolved through general knowledge or experi-
ence, or through the legal knowledge required by
the judicial office. (Page 20)
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An Analysis of the Abolition of Actions for
Unliquidated Claims and the Introduction of
Limitation Period and Claim Increase Rules in
Partial Actions

Upon the entry into force of the Code of Civil
Procedure Nr. 6100 in 2011, one of the most
significant innovations introduced into Turkish
civil procedural law was the action for an unliqui-
dated claim, set out under Article 107 of the CCP.
This type of action has been the subject of exten-
sive debate in practice and legal doctrine through-
out the approximately fifteen years during which
it remained in force. (Page 6)

The Legal Dimensions of Processing Location
Data in Mobile Applications

The rapid developments in digital technologies
have made mobile applications an integral part of
everyday life. While a wide range of services
including social media, transportation, banking, e-
commerce and navigation are provided through
mobile applications, these applications process
various categories of users’ personal data
depending on the nature of the services they offer.
Among the personal data processed, location data
is of particular importance. (Page 14)

Artificial Intelligence and Copyright

Generative artificial intelligence is fundamentally
transforming the traditional mechanisms of intel-
lectual creation, making it imperative for copy-
right law to adapt to this new technological reali-
ty. Al models capable of generating text, images,
music, videos and computer code are permanently
reshaping artistic, scientific and professional
activities. While these technologies offer signifi-
cant time savings, they also give rise to numerous
legal issues, many of which remain largely unre-

solved. (Page 23)

Can Claims not Included in the Statement of Claim be Introduced by Partial Amendment? An Anal-
ysis of the Grand General Assembly for the Unification of Judgments of the Court of Cassation’s
Decision of 8 May 2026

In civil procedure, the subject matter of the proceedings and the relief sought are determined by the parties’
will. In civil litigation, the scope within which the court adjudicates the dispute is, as a general rule, limited
to the claims submitted by the parties and the facts relied upon in support of those claims. (Page 28)
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Conditions! (Page 19)

12" Judicial Package Introduces Disciplinary Penalties for Judges and Prosecutors who Seek Expert Opinions on

Legal Matters! (Page 19)

Court of Cassation Grand General Assembly Rules that New Claims cannot be Introduced by Partial Amendment!
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KEY CHANGES INTRODUCED BY THE EUROPEAN COMMISSION TO THE
TECHNOLOGY TRANSFER BLOCK EXEMPTION REGULATION AND THE
TECHNOLOGY TRANSFER GUIDELINES

TECHNOLOGY TRANSFER GUIDELINES
1. Introduction

The transformation of technological inno-
vations into economic value depends not
only on the development of an innovation
but also on its ability to be used by other
undertakings. When an undertaking hold-
ing a patent, design right, know-how, or
copyright in software makes a technologi-
cal innovation available to another under-
taking through licensing, this may in-
crease production capacity, accelerate the
market entry of new products, and enable
the same technology to be applied across
different sectors.

Technology licensing agreements there-
fore constitute an important area of con-
sideration under competition law. Indeed,
relationships arising from innovation-
driven developments have generally been
regarded not as an obstacle to competi-
tion, but as an important means of facili-
tating the dissemination of innovation.
Accordingly, regulatory efforts to encour-
age such arrangements have continued
over the years.

The key point to consider here is that a
licensing relationship does not merely
grant the parties the right to use a new
technology; it may also affect matters
such as pricing, production volumes, sales
territories, customer groups, the ability to
develop competing technologies, and
access to third parties. As a result, such
arrangements may also have implications
for areas that are sensitive from a compe-
tition law perspective. While certain pro-
visions in a licensing agreement may be
necessary to reduce investment risks and
ensure the efficient use of the technology,
others may make market entry more diffi-
cult or weaken competition between
competitors.

The fundamental challenge for competi-
tion law at this stage is therefore to strike
a balance between the technology own-
er's legitimate interest in its innovation
and the need to keep markets open to
competition.

The Technology Transfer Block Exemption
Regulation Nr. 2026/877 adopted by the
European Commission, together with the

new Guidelines on technology transfer
agreements, aims to re-establish this
balance in light of the current conditions
of the digital economy. The new frame-
work, which entered into force on May 1,
2026 and will apply until April 30, 2038,
introduces notable changes, particularly
with regard to data licensing agreements,
licensing negotiation groups, technologies
that have not yet been commercialized,
and technology pools.

The significance of the new framework
lies not only in updating the existing rules,
but also in the effort to adapt competition
law's approach to technology to evolving
forms of production and business rela-
tionships.

2. The Role and Importance of the Block
Exemption System

To understand the newly adopted Guide-
lines and Regulation, it is first necessary
to understand the function of the block
exemption system. Article 101(1) of the
Treaty on the Functioning of the Europe-
an Union (“TFEU”), like Article 4 of the
Turkish Competition Law (“TCL”), prohib-
its agreements between undertakings
that restrict competition. Article 101(3) of
the TFEU, similarly to Article 5 of the TCL,
provides an exemption for agreements
that meet the relevant conditions.

The Technology Transfer Block Exemption
Regulation establishes a “safe harbor” for
technology transfer agreements that fall
within certain market share thresholds
and contractual conditions. This allows
the parties to assess, with a reasonable
degree of predictability, whether their
agreements meet the conditions set out
under the Regulation. However, falling
outside the scope of the block exemption
does not, in itself, mean that an agree-
ment is unlawful. In such cases, the agree-
ment’s actual effects on the market and
the conditions set out under Article
101(3) of the TFEU must be assessed on
an individual basis.

The sensitivity and importance of this
area lie in ensuring legal certainty in the
face of changing conditions and evolving
technologies, without discouraging invest-
ment in innovation. Accordingly, clarity in
the applicable legal framework is of par-

ticular importance. While a technology
owner needs to be able to anticipate
whether it can obtain a return on its
development costs, a licensee needs to
know, before commencing production,
which contractual restrictions are likely
to be considered acceptable. Clear rules
therefore not only reduce the risk of
infringement but also facilitate faster
licensing negotiations and help bring
technologies to the market sooner.

3. The New Role of Data Licensing in
Competition Law

One of the most notable aspects of the
2026 Guidelines is that they address
data licensing agreements for produc-
tion purposes under a separate heading.
Today, data is no longer merely a by-
product of commercial activity. From
training artificial intelligence models and
developing connected devices to phar-
maceutical research and financial risk
analysis, data has become a direct part,
material, and input of production in
many fields. Accordingly, access to a
particular dataset may be as decisive in
certain markets as access to technology
or physical infrastructure.

Where databases are protected by cop-
yright or the sui generis database right
under EU law, their licensing may be
assessed under principles similar to
those applicable to technology transfer.
The Commission’s approach is that data
licensing can, in principle, promote com-
petition. Indeed, gaining access through
a license to data of a scale or quality
that an undertaking could not collect on
its own may enable it to develop a new
product or improve an existing service.
Such access can strengthen the division
of labor between the data owner and
the licensee, thereby fostering innova-
tive outcomes in the market. However,
as the economic value of data increases,
so too does the risk of exclusionary con-
duct in the market, including, in the
terminology used under Turkish compe-
tition law, the “abuse of a dominant
position.”

This risk is particularly relevant where
the data concerned is indispensable or
difficult to substitute for competitors
seeking to operate in the market.
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In such cases, granting a license only to
certain undertakings, imposing unneces-
sarily broad restrictions on the permitted
uses of the data, or assigning all improve-
ments derived from the data exclusively
to the data owner may affect competitive
conditions.

Similarly, the use of commercially sensi-
tive information shared within a licensing
relationship in a manner that facilitates
coordination between the parties may
give rise to concerns regarding concerted
practices.

Accordingly, the assessment of data li-
censing agreements can no longer be
limited to determining the scope of the
underlying intellectual property right.

The source and currency of the data, its
substitutability, the production process in
which the licensee uses the data, whether
access is exclusive, and the treatment of
outputs derived from the data after the
license expires should all be considered
together.

By recognizing the actual role of data in
the modern production economy, the
new Guidelines pave the way for a more
practical and effective competition analy-
sis of licensing arrangements.

4, Licensing Negotiation Groups: Drawing
the Line Between Collective Bargaining
and Buyer Cartels

Another structure addressed systemati-
cally in the new Guidelines is that of
“licensing negotiation groups.” These
groups are formed when implementers
that require access to the same technolo-
gy come together to negotiate licensing
terms with technology owners.

Particularly in sectors where access to
numerous patents is necessary to imple-
ment a product standard, requiring each
manufacturer to negotiate separately
may result in high transaction costs and
prolonged disputes.

Collective negotiation can make licensing
terms more transparent and predictable.
However, an important consideration is
that the undertakings engaging in collec-
tive bargaining are often competitors in
the product market.

Accordingly, cooperation on license fees
and licensing terms can easily extend
beyond the technology concerned and
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develop into the coordination of competi-
tive conduct.

The exchange of information among
group members concerning product pric-
es, production volumes, investment plans,
or market entry strategies may blur the
line between legitimate licensing negotia-
tions and a buyer cartel.

In a properly structured licensing negotia-
tion group, the objective should not be to
eliminate the bargaining power of the
technology owner, but rather to reduce
inefficiencies in the licensing process and
create incentives for efficient licensing
arrangements.

Voluntary participation in the group, the
ability of members to negotiate licenses
individually outside the group, limiting
information exchange to data necessary
for the licensing negotiations, and pro-
cessing commercially sensitive infor-
mation through an independent entity are
among the measures that may reduce the
risk of anti-competitive coordination.

The Commission’s clarification on this
issue is particularly relevant for sectors
with a high concentration of standard-
essential patents, such as telecommunica-
tions, automotive, the internet of things,
and consumer electronics.

The new approach does not treat collec-
tive negotiation as inherently problem-
atic; instead, it assesses its effects based
on the scope of the cooperation, the mar-
ket power of the members, and the na-
ture of the information exchanged.

5. Uncommercialized Technologies and
the Market Share Issue

Market share thresholds are an important
safe-harbor criterion in technology licens-
ing. However, calculating market shares
can be difficult where the technology in
question has not yet been commercial-
ized.

An invention that has not yet been trans-
lated into market sales has no existing
market share, while it is also uncertain
which products it may replace in the fu-
ture or the extent of potential demand for
those products.

The practical difficulties created by the
previous approach in such cases could
therefore result in legal uncertainty for
innovative projects.
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The new framework addresses this issue
by simplifying the application of market
share thresholds to pre-
commercialization licensing, with the aim
of enabling the parties to proceed with
greater predictability.

This approach is particularly important in
fields that require lengthy development
processes, such as biotechnology, clean
energy, advanced materials, semiconduc-
tors, and artificial intelligence.

Where the licensee must make significant
investments to turn the technology into a
marketable product, being able to assess
the competition law risks associated with
the licensing arrangement from the out-
set can directly influence investment deci-
sions.

6. Implications for Companies and Con-
tractual Practice

The new TTBER (Technology Transfer
Block Exemption Regulation) and the
Guidelines are not merely theoretical
documents of interest to competition law
specialists.

They will directly affect the licensing
agreements of companies operating in
the European Union market or supplying
technology, software, data, or technolo-
gy-enabled products to that market.

Companies should first assess whether
the parties are competitors, their posi-
tions in the relevant technology and prod-
uct markets, the exclusivity structure of
the agreement, and any restrictions on
sales or production.

The purpose of use, access period, subli-
censing, derived data and model outputs,
data update obligations, and post-
termination usage rights should be clearly
set out for data licenses.

In licensing negotiation groups, member-
ship requirements, information-sharing
protocols, the use of independent advis-
ers, and the freedom to negotiate individ-
ually should likewise be governed by
written rules.
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Companies should not assume that an
agreement previously considered compli-
ant with competition law will automatical-
ly receive the same treatment under the
new regulatory framework. Periodic com-
petition law reviews would be advisable,
particularly for long-term licenses, auto-
matic renewal provisions, and data uses
whose scope may expand over time.

It is also important for legal, technical,
and commercial teams to work together,
as whether a dataset is substitutable or a
patent is essential to a standard cannot
always be determined from the contrac-
tual terms alone.

These developments should also be close-
ly monitored by Turkish companies. Un-
dertakings that license technology to
customers in the European Union, obtain
licenses from technology owners based in
the EU, or manufacture products based
on European standards may be subject to
EU competition rules due to their effects
on the EU market, even where their
agreements are governed by Turkish law.

Moreover, the new approach adopted in
the European Union may influence the
regulatory framework in Tirkiye and lead
to further legislative developments. This
is another important reason for Turkish
companies to closely follow these devel-
opments.

7. Conclusion

The new Guidelines represent a compre-
hensive legal framework adapted to cur-
rent economic realities. While preserving
the fundamental logic of the block ex-
emption system, they recognize that tech-
nology transfer is no longer limited to
traditional patent and know-how licens-
ing. Datasets, standard-essential technol-
ogies, collective licensing negotiations,
and multi-party technology pools have
become common features of today's
commercial relationships.

The key message of the new framework is
clear: cooperation that facilitates access
to technology can strengthen competi-
tion; however, where the same arrange-
ments are used to exclude competitors,
facilitate coordination, or entrench mar-
ket power, competition law intervention
may become necessary.

Accordingly, the focus should not be lim-
ited to the legal form of an agreement but
should also extend to its actual function in
the market. The 2026 TTBER and Guide-
lines provide companies with a more up-

LAW BULLETIN

to-date roadmap while also calling for a
more careful, interdisciplinary, and
effects-based approach to compliance in
the licensing of data and technology.

For further information:
Att. Melda iz
info@ozgunlaw.com
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AN ANALYSIS OF THE ABOLITION OF ACTIONS FOR UNLIQUIDATED CLAIMS
AND THE INTRODUCTION OF LIMITATION PERIOD AND CLAIM INCREASE

1. INTRODUCTION

Upon the entry into force of the Code of
Civil Procedure Nr. 6100 in 2011, one of
the most significant innovations intro-
duced into Turkish civil procedural law
was the action for an unliquidated claim,
set out under Article 107 of the Code of
Civil Procedure (“CCP”). This type of ac-
tion, which allows a creditor who is una-
ble to determine the exact amount or
value of its claim at the time of filing the
action to initiate proceedings by indi-
cating the underlying legal relationship
and a minimum amount, and subsequent-
ly to increase the amount claimed with-
out being subject to the prohibition on
extending or altering the claim, has been
the subject of extensive debate in prac-
tice and legal doctrine throughout the
approximately fifteen years during which
it remained in force.

With the legislative amendment publicly
known as the “12th Judicial Package,”
which has been adopted by the Grand
National Assembly of Tirkiye and enacted
into law and will enter into force upon its
publication in the Official Journal, the
action for an unliquidated claim is abol-
ished in its entirety.

At the same time, a new mechanism for
“increasing the claim” in partial actions is
introduced through an additional para-
graph to Article 109 of the CCP. Under the
new provision, with respect to the in-
creased portion of the claim in a partial
action, the limitation period will be
deemed to have been interrupted as of
the date on which the action was filed.
The legislative rationale states that the
action for an unliquidated claim has been

RULES IN PARTIAL ACTIONS

abolished due to problems arising in prac-
tice and that, as a result of introducing
the possibility of increasing the claim in
partial actions, the legal benefit previous-
ly afforded by an action for an unliquidat-
ed claim will instead be achieved through
a partial action.

The provision of Article 107 of the CCP
governing actions for unliquidated claims
will, however, continue to apply to ac-
tions filed before the date on which its
repeal takes effect.

This study will first provide an overview of
actions for unliquidated claims and partial
actions, as well as the principal differ-
ences between these two types of ac-
tions. It will then examine the process
leading to the abolition of actions for
unliquidated claims and the reasons for
their abolition.

The primary focus of the study will be the
newly introduced mechanism for increas-
ing the claim in partial actions and, in
particular, one of the most significant
issues that this mechanism is likely to give
rise to in practice: determining the date
from which interest accrues on the in-
creased portion of the claim.

As the amendment has not yet entered
into force, there is currently no judicial
precedent concerning the increase of
claims in partial actions. Nevertheless, the
issue of the commencement date for
interest will be addressed by analogy with
the established case law of the Court of
Cassation concerning the increase of
claims in actions for unliquidated claims.

2. GENERAL OVERVIEW OF PARTIAL AC-
TIONS AND ACTIONS FOR UNLIQUIDAT-
ED CLAIMS

2.1. Partial Actions

A partial action is a type of action in which
the claimant brings proceedings in re-
spect of only a portion of a divisible claim
arising from the same legal relationship,
while reserving the right to assert and
pursue the remaining portion at a later
stage. Although not expressly set out by
law under the former Code of Civil Proce-
dure Nr. 1086, partial actions were widely
recognized and applied in practice and

were given an explicit statutory basis for
the first time under Article 109 of the
CCP.

The Grand General Assembly for the
Unification of Judgments of the Court of
Cassation has held that, for an action to
qualify as a partial action, the entire
claim must arise from the same legal
relationship and only a portion of the
claim must be asserted for the time
being. It has further held that the divisi-
bility of the subject matter of the claim
is sufficient for a partial action to be
brought and that it is not necessary to
expressly state in the petition that the
action is a partial action [1].

In practice, a claimant’s reservation of
its “rights with respect to the excess” or
statement that it is, for the time being,
claiming a specified amount of the claim
is considered sufficient for the action to
be characterized as a partial action [2].

Pursuant to Article 109(3) of the CCP,
bringing a partial action does not, unless
the remaining portion of the subject
matter of the claim is expressly waived,
constitute a waiver of the unasserted
portion.

Prior to the new regulation introduced
by the 12th Judicial Package, a claimant
who brought a partial action could re-
cover the portion of the claim reserved
as the excess only by bringing a separate
additional action or by seeking amend-
ment within the same proceedings.
Under the new regulation, however, as
explained below, the claimant will be
able to include the reserved portion of
the claim in the pending action by in-
creasing the amount claimed, without
having to resort to amendment.

2.2, Action for an Unliquidated Claim

Pursuant to former Article 107(1) of the
CCP, where the creditor could not rea-
sonably be expected to determine the
exact amount or value of the claim at
the time the action was filed, or where
such determination was impossible, the
creditor could bring an action for an
unliquidated claim by indicating the
underlying legal relationship and a mini-
mum amount or value.
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Under paragraph 2 of the same Article,
once it became possible to determine the
exact amount of the claim, the claimant
could increase the amount claimed as
initially stated in the action without being
subject to the prohibition on extending
the claim. This provision constituted an
exception to the requirement under Arti-
cle 119/1-g of the CCP to clearly specify
the relief sought in the statement of
claim.

The Court of Cassation has required two
elements for an action for an unliquidated
claim to be brought: one objective and
the other subjective. The objective ele-
ment is the objective impossibility of de-
termining the amount of the claim or the
value of the action, while the subjective
element is that the claimant cannot rea-
sonably be expected to determine the
amount at issue [3]. Since an action for an
unliquidated claim is an exceptional type
of action, it has been accepted that the
claimant must expressly indicate under
the statement of claim that the action is
being brought as an action for an unliqui-
dated claim [4].

2.3. Key Differences Between the Two
Types of Actions: Limitation Period and
Commencement of Interest

The most significant practical difference
between an action for an unliquidated
claim and a partial action arose in relation
to the interruption of the limitation peri-
od and the commencement of interest. In
an action for an unliquidated claim, the
filing of the action interrupted the limita-
tion period not only with respect to the
minimum amount stated under the state-
ment of claim, but with respect to the
entire claim. In a partial action, by con-
trast, the limitation period was interrupt-
ed only with respect to the portion of the
claim asserted in the action and contin-
ued to run with respect to the portion
reserved by the claimant.

A similar distinction applied with respect
to the commencement of interest. Ac-
cording to the established case law of the
General Assembly of Civil Chambers of
the Court of Cassation, in an action for an
unliquidated claim, where the defendant
had not previously been placed in default,
interest accrued on the entire claim, in-
cluding the portion subsequently added
to the action through an increase in the
amount claimed, as of the date on which
the action was filed. In a partial action, by
contrast, interest accrued on the amount
initially claimed as of the date of filing and
on the portion subsequently incorporated
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into the action by way of amendment as
of the date of the amendment. Decision,
dated 14.01.2020 and bearing the Basis
number 2016/1107 and the Decision
number 2020/16, of the General Assem-
bly of Civil Chambers of the Court of Cas-
sation reads as follows:

“As explained above, in an action for an
unliquidated claim, the limitation period is
interrupted for the entire claim upon the
filing of the action, whereas in a partial
action, it is interrupted only with respect
to the portion of the claim asserted in the
action. On the other hand, in an action for
an unliquidated claim, where the defend-
ant has not previously been placed in
default, interest on the entire claim ac-
crues as of the date of filing, whereas in a
partial action, interest accrues on the
amount initially claimed as of the date of
filing and on the portion subsequently
incorporated into the action by way of
amendment as of the date of the amend-
ment.” [5]

Indeed, in another decision, the General
Assembly of Civil Chambers held that the
substantive and procedural legal effects
arising from the filing of an action for an
unliquidated claim also apply to the
amounts subsequently increased, and
accordingly found it appropriate for inter-
est to accrue, as of the date of filing, on
the entire claim, including the amounts
increased through the petition for in-
creasing the amount claimed [6].

Consistent with this approach, the Court
of Cassation has held that, where the
defendant had not been placed in default
before the date of filing, default with
respect to the entire claim whose amount
was determined subsequently in an action
for an unliquidated claim occurred upon
the filing of the action and, therefore,
interest should be awarded as of the date
of filing [7].

As can be seen, under the system that has
now been abolished, an action for an
unliquidated claim, where the requisite
conditions were satisfied, provided the
creditor with significantly more favorable
protection than a partial action, both in
terms of the interruption of the limitation
period and the commencement of inter-
est.

Under the new regulation, as explained in
detail below, the mechanism for increas-
ing the amount claimed in an action for
an unliquidated claim has been made
available in partial actions. Accordingly,
the disadvantages of partial actions with
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respect to the limitation period and the
commencement of interest have also
been eliminated.

3. REASONS FOR THE ABOLITION OF AC-
TIONS FOR UNLIQUIDATED CLAIMS

The provisions governing actions for
unliquidated claims and partial actions
were subject to several legislative amend-
ments during the period in which they
remained in force. Article 107 of the CCP
originally consisted of three paragraphs
and was headed “Action for an unliquidat-
ed claim and action for declaratory relief”.
In addition to the action for an unliquidat-
ed claim, the provision also regulated an
action for declaratory relief in respect of
an unliquidated claim. However, since
neither legal scholarship nor practice had
reached a clear understanding as to the
precise scope of the action for declaratory
relief contemplated in the third para-
graph, this paragraph was repealed by
Law Nr. 7251 in 2020, the possibility of
bringing such an action was abolished,
and the heading of the provision was
changed to “Action for an unliquidated
claim”.

With respect to partial actions, Article
109/2 of the CCP, which provided that a
partial action could not be brought where
the subject matter of the claim was undis-
puted between the parties or clearly de-
terminable, was repealed by Law Nr. 6644
in 2015 on the ground that, in practice, it
had effectively eliminated the right to
bring a partial action.

Despite these legislative amendments,
the fundamental problems surrounding
the action for an unliquidated claim re-
mained unresolved. Throughout its more
than ten years of application, the ques-
tions of which claims should be regarded
as determinate and which as unliquidat-
ed, as well as whether the lack of legal
interest in an action for an unliquidated
claim brought without the requisite con-
ditions being satisfied constitutes a cura-
ble deficiency in a condition of action,
gave rise to significant disagreements
both in legal doctrine and in the decisions
of the Court of Cassation.

In its 2018 decision, the Grand General
Assembly for the Unification of Judg-
ments of the Court of Cassation likewise
left the issue unresolved, holding that a
claim cannot be classified as determinate
or unliquidated solely by reference to its
type, and that this matter must be as-
sessed separately by the courts in light of
the circumstances of each individual case.



PAGE 8

Accordingly, it concluded that there was
no need to unify the conflicting case law
(8].

The divergence of opinion among the
Chambers concerning the fate of an ac-
tion for an unliquidated claim brought
without the requisite conditions being
satisfied could only be resolved following
the closure of the 22nd Civil Chamber,
when the 9th Civil Chamber held that the
lack of legal interest was not a curable
deficiency in a condition of action and
that the action should therefore be dis-
missed on procedural grounds [9].

However, under the application of ismail
Avcl, the Constitutional Court adopted an
approach directly contrary to that of the
Court of Cassation, holding that dismiss-
ing an action brought as an action for an
unliquidated claim without examining its
merits, on the ground that a condition of
action was lacking, violated the right of
access to a court [10]. This approach
broadens the scope of actions for unliqui-
dated claims and weakens their excep-
tional nature.

Against this background, certain scholars
have expressly argued that there is no
longer a need for the action for an
unliquidated claim and that the mecha-
nism should be abolished. YILMAZ argued
that the confusion in the case law, which
could not be resolved even through a
decision on the unification of judgments
and which resulted in diametrically op-
posed final judgments in similar cases,
seriously undermined the principle of
legal certainty and public confidence in
the courts.

He further observed that the mechanism,
which the legislator had introduced to
address an exceptional problem, had
deviated from its intended purpose in
practice and had come to cause more
harm than benefit, and therefore pro-
posed removing Article 107 of the CCP
from the respective law [11]. KARAASLAN,
for his part, stated that the predictions
that the mechanism would entail uncer-
tainty in numerous respects had proved
correct and argued that the most appro-
priate solution would be to regulate ac-
tions for unliquidated claims and partial
actions in a single provision [12].

Finally, with the 12th Judicial Package, the
legislator acted in line with these criti-
cisms and brought an end to actions for
unliquidated claims by repealing Article
107 of the CCP in its entirety. The legisla-
tive rationale points out that the uncer-
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tainties in practice as to which claims may
be pursued through this type of action
have prolonged proceedings and notes
that the Constitutional Court, in its indi-
vidual application decisions, has found
that such uncertainty undermines the
right to seek legal remedies.

The rationale further states that, through
the mechanism for increasing the amount
claimed introduced in partial actions, the
legal benefit previously afforded by an
action for an unliquidated claim will be
achieved through a partial action.

Pursuant to the transitional provision
introduced by the amendment, pending
actions for unliquidated claims that were
filed before the amendment entered into
force will continue to be heard in accord-
ance with former Article 107 of the CCP.

4. INCREASE OF THE CLAIM IN PARTIAL
ACTIONS UNDER THE NEW REGULATION

The 12th Judicial Package seeks to fill the
gap created by the abolition of actions for
unliquidated claims by strengthening the
legal framework for partial actions. Pursu-
ant to the paragraph added to Article 109
of the CCP, where only a portion of a
claim is asserted in an action, the claim-
ant may, without resorting to amendment
and without being subject to the prohibi-
tion on extending the claim, increase the
relief sought once only until the conclu-
sion of the examination of the merits and
thereby seek the remaining portion of the
claim within the same action.

The most significant innovation intro-
duced by the new provision is the express
stipulation that, with respect to the in-
creased portion of the claim, the limita-
tion period shall be deemed to have been
interrupted as of the date on which the
action was filed. Thus, the protection
afforded to creditors by an action for an
unliquidated claim—namely, the interrup-
tion of the limitation period for the entire
claim as of the date of filing—has been
extended to partial actions.

The newly introduced mechanism for
increasing the amount claimed must be
distinguished from amendment. Amend-
ment is a general procedural mechanism
set out under Articles 176 et seq. of the
CCP, which enables the parties to correct
their procedural acts. Where the subject
matter of an action is increased by way of
partial amendment, as explained above,
interest on the increased portion is, as a
rule, awarded as of the date of the
amendment. By contrast, an increase in
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the amount claimed is a special procedur-
al mechanism independently of amend-
ment and expressly granted to the claim-
ant by law. In this respect, the new mech-
anism is substantively identical to the
mechanism for increasing the amount
claimed that was previously provided for
actions for unliquidated claims under
former Article 107/2 of the CCP.

In both cases, the claimant may increase
the relief sought, without being subject to
the prohibition on extending the claim
and without requiring either the consent
of the opposing party or amendment,
provided that the requisite court fee is
paid.

The difference lies in the fact that, under
the former provision, the possibility of
increasing the amount claimed without
resorting to amendment was available
only to a claimant whose claim was
unliquidated, whereas under the new
provision, this possibility is granted, once
only, to every claimant bringing a partial
action, regardless of whether the claim is
determinate or unliquidated.

Accordingly, under the new system, a
claimant who reserves its rights with re-
spect to the excess may, in the partial
action it has brought, have the entire
claim adjudicated in the same proceed-
ings by increasing the amount claimed
once, without having to resort to amend-
ment. It is therefore clear that the legisla-
tor has effectively reconstructed the func-
tion of the action for an unliquidated
claim within the framework of the partial
action.

5. COMMENCEMENT OF INTEREST ON
THE INCREASED PORTION OF THE CLAIM
IN PARTIAL ACTIONS

The new regulation expressly provides
that, with respect to the increased por-
tion of the claim, the limitation period
shall be deemed to have been interrupted
as of the date of filing; however, it does
not contain an express provision concern-
ing the commencement of interest. The
date from which interest accrues may
therefore be expected to be one of the
issues giving rise to the most significant
debate in practice.

Nevertheless, this issue can be resolved
by reference, by analogy, to the legal
nature of the mechanism for increasing
the amount claimed and the established
case law of the Court of Cassation con-
cerning increases in the amount claimed
in actions for unliquidated claims.
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As explained under the heading “2.3. Key
Differences Between the Two Types of
Actions: Limitation Period and Com-
mencement of Interest” of this article,
according to the established case law of
the Court of Cassation, in a partial action,
interest on the portion of the claim in-
creased by way of amendment accrues as
of the date of the amendment.

In actions for unliquidated claims, howev-
er, where the claimant increases the relief
sought by way of an increase in the
amount claimed without resorting to
amendment, interest accrues as of the
date of filing (or the date of default).

It should first be noted that the estab-
lished practice [13], according to which
interest on the portion of the claim in-
creased by way of amendment in a partial
action accrues only as of the date of the
amendment, is based on the legal nature
of amendment.

Since the portion increased by way of
amendment had not been asserted as
part of the subject matter of the action
until the date of the amendment, the
debtor is deemed to have been placed in
default with respect to that portion only
upon the amendment.

By contrast, as explained above, the new-
ly introduced mechanism for increasing
the amount claimed in a partial action is
not an amendment. It is a special mecha-
nism incorporated by law into the frame-
work of the partial action itself, extending
to the remaining portion of the claim the
legal effects attached to the filing of the
action, such as the interruption of the
limitation period.

Accordingly, applying the case law con-
cerning amendment to the new mecha-
nism without any modification would be
incompatible with the legal nature of the
increase in the amount claimed.

By contrast, the case law concerning the
mechanism for increasing the amount
claimed under former Article 107/2 of the
CCP provides direct guidance with respect
to the new mechanism.

The General Assembly of Civil Chambers
of the Court of Cassation held that, in an
action for an unliquidated claim, the sub-
stantive and procedural legal effects aris-
ing from the filing of the action also apply
to the amounts subsequently increased.
Accordingly, it held that interest should
accrue, as of the date of filing, on the
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entire claim, including the amounts in-
creased through the petition for increas-
ing the amount claimed [14].

The rationale underlying this case law is
not that the claim is unliquidated, but
rather that the increase in the amount
claimed does not constitute a new action
and that the legal effects attached to the
filing of the action (including the interrup-
tion of the limitation period and default)
arise with respect to the entire claim as of
the date of filing.

Under the new regulation, by expressly
providing that the limitation period with
respect to the increased portion of the
claim shall be deemed to have been inter-
rupted as of the date of filing, the legisla-
tor has manifested its intention to extend
to the remaining portion of the claim the
substantive legal effects attached to the
filing of the action.

The approach adopted with respect to the
limitation period should likewise apply to
default, and consequently to interest, as
another legal consequence of filing an
action.

This is required both by the legal nature
of the mechanism for increasing the
amount claimed and by the legislator’s
intention.

In light of all the foregoing considerations,
it is concluded that, under the new regu-
lation, interest on the portion of the claim
increased through the mechanism for
increasing the amount claimed in a partial
action should accrue in the same manner
as under the former regime governing
actions for unliquidated claims.
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Where the claimant had placed the debt-
or in default before filing the action, inter-
est should accrue on the entire claim,
including the portion subsequently in-
creased, as of the date of default.

In the absence of such a default, interest
should accrue on the entire claim, includ-
ing the increased portion, as of the date
on which the action was filed.

A possible approach that interest may
accrue on the increased portion only as of
the date of the increase in the amount
claimed would, however, be unpersuasive
in light of the legal nature of the mecha-
nism for increasing the amount claimed
and the legal benefit sought by the legis-
lator through the provision concerning
the interruption of the limitation period.

6. CONCLUSION

The 12th Judicial Package represents a
significant turning point in Turkish civil
procedural law.

During the fifteen years in which the ac-
tion for an unliquidated claim was in
force, it was not even possible to estab-
lish with certainty which claims could be
pursued through this type of action, while
profound divergences of opinion emerged
among the Chambers of the Court of Cas-
sation and, ultimately, between the Court
of Cassation and the Constitutional Court.

Consistent with the calls in legal doctrine
for its abolition, the action for an unliqui-
dated claim has been repealed, and the
legal benefit it afforded to creditors has
been incorporated into the framework of
the partial action.
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The mechanism for increasing the amount
claimed introduced by the paragraph
added to Article 109 of the CCP is a spe-
cial procedural mechanism that is inde-
pendent of amendment, directly granted
by law to a claimant bringing a partial
action, and may be exercised only once.
The provision that the limitation period
with respect to the increased portion of
the claim shall be deemed to have been
interrupted as of the date of filing is a
clear indication of the legislator’s inten-
tion to extend the legal effects attached
to the filing of the action to the entire
claim.

In light of this legislative intent and the
established case law of the Court of Cas-
sation concerning increases in the
amount claimed in actions for unliquidat-
ed claims under the former regime, inter-
est on the increased portion in a partial
action should therefore accrue as of the
date of default or, in the absence of prior
default, the date on which the action was
filed.

Nevertheless, following the publication of
the amendment in the Official Journal and
its entry into force, it will be important to
closely monitor how the issues addressed
in this article, particularly the commence-
ment of interest, will be shaped by judi-
cial practice.

For further information:
Osman Serhat Demirci, Legal Intern
info@ozgunlaw.com
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ASSESSING THE IMPACT OF LEGISLATIVE CHANGES ON PENDING
PROCEEDINGS FROM THE PERSPECTIVE OF THE RULE OF LAW

1. Introduction

The society in which we live is constantly
changing and evolving, and these changes
also affect the legal system. In response
to changing social needs, the legislature
enacts new laws and introduces amend-
ments to existing regulations. Whether
and to what extent these new rules, once
they enter into force, should alter the
legal position that existed under the pre-
vious regulations remains an ongoing
debate in legal scholarship and practice.
When applying new regulations, the prin-
ciples of the rule of law, legal certainty,
foreseeability, and the right to seek judi-
cial remedies should be taken into consid-
eration.

The retroactive application of new laws
may undermine legal stability and predict-
ability. At the same time, it is important
to ensure that changes introduced during
pending proceedings do not adversely
affect the right to a fair trial.

Accordingly, an appropriate balance must
be struck by taking into account the spe-
cific circumstances of each case. The legis-
lature and the judiciary are expected to
observe these principles when applying
regulations and to ensure the effective
protection of the parties’ rights.

2. Temporal Application of Laws

The temporal application of laws refers to
the rules that determine which events a
newly enacted law applies to, from which
date and within what limits it applies. [1]
The principles governing the temporal
application of laws are a consequence of,
and an integral part of, the rule of law.
Article 2 of the Constitution provides that
the Republic of Tirkiye is a state gov-
erned by the rule of law. The Constitu-
tional Court has also stated in numerous
decisions that the principle of the rule of
law encompasses the principles of legal
certainty and legal foreseeability.

The principle of legal certainty aims to
enable individuals to conduct legal trans-
actions in reliance on the rules of law in
force and to ensure that they are not
exposed to unforeseeable consequences
as a result of subsequent legislative
changes. The principle of legal certainty,
on the other hand, requires laws to be
clear, foreseeable, and stable.

Accordingly, when applying newly enact-
ed laws, the principles of the rule of law,
legal certainty, and the right to seek judi-
cial remedies should be observed. This is
particularly important when applying new
statutory provisions to pending proceed-
ings, where consideration should be given
to the legal position of the parties at the
time the proceedings were initiated. The
parties’ legal position should be pre-
served to the greatest extent possible,
and their legitimate legal expectations
should be taken into account.

In legal doctrine and practice, the tem-
poral application of laws is generally ad-
dressed under two main categories: sub-
stantive law and procedural law. The gen-
eral principle governing substantive law is
that laws do not apply retroactively. In
procedural law, by contrast, the principle
of immediate application applies. Howev-
er, in pending proceedings, determining
which law applies cannot be based solely
on this distinction.

Even where a new provision concerns
procedural matters, if it directly affects
the parties’ legal position or produces
such effects, the principles of legal cer-
tainty, legitimate expectations, and vest-
ed rights must also be taken into consid-
eration. Accordingly, the protection of
legitimate expectations and the rule of
law, set out under Article 2 of the Consti-
tution, must also be taken into account
when determining the temporal applica-
tion of laws.

3. Key Principles Governing the Temporal
Application of Laws

The events to which a new law applies are
determined within the framework of the
general principles governing the temporal
application of laws. Legal scholarship and
judicial practice recognize certain funda-
mental principles in this area.

These are the principle of non-
retroactivity of laws and the principle of
immediate application.

3.1. Principle of Immediate Application

As a general rule, events and legal trans-
actions are governed by the rules of law
in force at the time they occur. The appli-
cation of the law in force at that time to a

particular event is referred to as the
principle of immediate application.

Under this principle, a new law applies
to events and legal transactions occur-
ring after its entry into force and does
not have retroactive effect.

By contrast, the application of a legal
rule that subsequently enters into force
to an event or transaction that occurred
in the past is referred to as “the princi-
ple of retroactivity”. Retroactive applica-
tion is essentially an exception.

One example can be found in criminal
law, where a law more favorable to the
defendant may be applied. In civil pro-
ceedings, however, the general principle
governing legislative amendments s
immediate application. [2]

Under this general rule, procedural acts
carried out under the previous law
should be governed by that law, where-
as proceedings that have not yet been
completed should be concluded in ac-
cordance with the new law.

The provisions of a new procedural law
also apply to the continuing effects,
under the new law, of incomplete pro-
cedural acts relating to events and legal
relationships that arose while the previ-
ous law was in force.

However, legal situations and procedur-
al acts that were completed and be-
came final under the previous law, and
whose legal consequences had already
taken effect for the parties, are not
affected by the new law.

They remain valid and do not need to be
renewed.

Accordingly, procedural laws cannot
disrupt a legal situation that was validly
established before they entered into
force, nor can they revive a legal situa-
tion that was never validly established
or had already become invalid. [3]

The Constitutional Court has also issued
decisions affirming the principle that
laws should not have retroactive effect.
Under its decision dated 30.05.2006,
and bearing the Basis number 2003/82
and the Decision number 2006/66, the
Constitutional Court held as follows:
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“The legal certainty that the rule of law is
required to safeguard, as a general princi-
ple, necessitates that laws do not have
retroactive effect. Under the principle of
non-retroactivity of laws, legislation is, as
a rule, enacted to apply to events, trans-
actions, and acts occurring after its entry
into force, except in certain exceptional
circumstances, such as the protection of
vested rights required by the public inter-
est and public order, or improvements to
financial rights.” [4]

Under another decision, the Constitution-
al Court held as follows:

“The legal certainty that the rule of law,
as set out under Article 2 of the Constitu-
tion, is required to safeguard, as a general
principle, necessitates that laws do not
have retroactive effect.

Under the principle of non-retroactivity of
laws, legislation is, as a rule, enacted to
apply to events, transactions, and acts
occurring after its entry into force, except
in certain exceptional circumstances, such
as those required by the public interest
and public order, the protection of vested
rights, or improvements to financial
rights. The past therefore remains outside
the scope of newly enacted legislation.

Accordingly, it is a general principle of law
that laws entering into force subsequently
should not affect the past or legal situa-
tions that have acquired a definitive sta-
tus.” (Decision, bearing the Basis number
2013/86, the Decision humber 2013/117,
and dated 10.10.2013, of the Constitu-
tional Court) [5]

“The principle of legal certainty, which the
rule of law is required to safeguard, is a
common value that requires legal norms
to be foreseeable, enables individuals to
have confidence in the state in all their
acts and transactions, and requires the
state to refrain from methods that may
undermine this confidence when enacting
legislation. As a general rule, legal cer-
tainty requires that laws do not have ret-
roactive effect.

Under this principle, known as the
‘principle of non-retroactivity of laws,”
laws may apply only to legal situations
arising after their entry into force; there-
fore, a law enacted subsequently does not
apply to events that occurred before its
entry into force.” (Decision, bearing the
Basis number 2012/102, the Decision
number 2012/207, and dated 27.12.2012,
of the Constitutional Court) [6]
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Under another decision, the Court of Cas-
sation explained the principle as follows:

“Although there is no consensus in legal
doctrine on the definition of the principle
of non-retroactivity, the principle may
generally be defined as a general principle
of law that prohibits a newly enacted rule
from producing legal effects for the period
preceding its entry into force and requires
the rule to apply only to events occurring
after its entry into force.” (Decision, bear-
ing the Basis number 2021/86, the Deci-
sion number 2021/516, and dated
20.04.2021, of the General Assembly of
Civil Chambers of the Court of Cassation)

(7]
3.2. Principle of Legal Certainty

The principle that laws should not have
retroactive effect is a general principle,
rooted in the principle of legal certainty
[8]. The principle of legal certainty re-
quires that legal stability and predictabil-
ity not be undermined through frequent
changes to legal rules and that retroactive
rules safeguard individuals’ fundamental
rights and freedoms without interfering
with vested rights. Individuals are entitled
to rely on the continued validity and ap-
plication of the legislation in force.

If individuals’ acts and transactions may
subsequently be deemed invalid on the
basis of a legal rule that was not in force
and could not have been known at the
time, confidence in the law is under-
mined. Under the principle of non-
retroactivity, the rules governing the pro-
cedure to be followed in pending pro-
ceedings should, as a general principle,
apply only to the procedural aspects that
have not yet been completed.

This is because a completed procedural
act cannot subsequently be assessed un-
der rules that were enacted after the act
was completed, regardless of how the
completed stage is characterized. Individ-
uals cannot reasonably be expected to act
in accordance with rules that have not yet
entered into force and whose content is
unknown to them [3].

4. Application of New Laws to Pending
Proceedings and the Principle of Legiti-
mate Expectations

Under Turkish law, procedural rules are
generally subject to the principle of im-
mediate application. This is expressly
provided for in Article 448 of the Code of
Civil Procedure Nr. 6100, which states:
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“The provisions of this Law shall apply
immediately, provided that they do not
affect completed procedural acts.” As the
wording of the provision makes clear, the
principle of immediate application is sub-
ject to the condition that completed pro-
cedural acts remain unaffected. This does
not, however, mean that the principle of
immediate application is without limita-
tions. In particular, where a new provision
affects the parties’ legal position as it
stood when the proceedings were initiat-
ed or has an impact on the outcome of
the proceedings, the principles of legal
certainty and legitimate expectations,
which derive from the rule of law, should
also be taken into consideration.

The Constitutional Court defined the con-
cept of legitimate expectations in an indi-
vidual application concerning an alleged
violation of the right to property as fol-
lows:

“A legitimate expectation is an expecta-
tion of sufficient substance arising from
an enforceable claim that has been rea-
sonably established and is based either on
a specific provision of domestic law or on
settled and consistent case law indicating
a high likelihood of success.”

Under the decisions in which it has used
this definition, the Constitutional Court
directly refers to the definition adopted
by the European Court of Human Rights.
Under its constitutional review decisions,
the Court approaches the concept by
emphasizing whether individuals who
have relied on the long-standing applica-
tion of legislation have structured their
lives accordingly, and whether such reli-
ance is worthy of protection in a state
governed by the rule of law. [9]

Similarly, the Court of Cassation has rec-
ognized in its case law that vested rights
arising from certain procedural acts
should be protected. The opposite ap-
proach could make judicial proceedings
unpredictable due to constantly changing
rules and prevent the parties from having
a foreseeable and stable litigation pro-
cess.

Article 36 of the Constitution guarantees
the right to seek judicial remedies. It pro-
vides that everyone has the right to assert
and defend their rights and claims before
judicial authorities. This right encom-
passes not only access to the courts, but
also the ability to obtain effective judicial
protection within the legal system to
which the individual has had recourse.
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Accordingly, where a person initiates
proceedings in reliance on the legal rules
in force at the time the action is brought,
subjecting that person during the pro-
ceedings to new obstacles that could not
have been foreseen and did not exist at
the outset as a result of subsequent legis-
lative amendments may constitute an
infringement of the right to seek judicial
remedies. This is particularly the case
where a new provision significantly alters
the person’s ability to bring an action, the
manner in which their claim is assessed,
or the legal criteria to be applied in re-
solving the dispute. Such changes may
undermine the right to a fair trial.

The right to a fair trial is set out under
Article 6 of the European Convention on
Human Rights and guarantees that pro-
ceedings are conducted fairly and con-
cluded within a reasonable time. The
European Court of Human Rights recog-
nizes legal certainty and foreseeability as
fundamental elements of the right to a
fair trial. Accordingly, subsequent legisla-
tive amendments that intervene in pend-
ing proceedings should not undermine
the parties’ legitimate expectations re-
garding the course and outcome of those
proceedings.

5. Conclusion

When determining whether new laws
should apply to pending proceedings, the
analysis should not be based solely on the
law’s date of entry into force and the
principle of immediate application. The
parties’ legal position at the time the
proceedings were initiated, their legiti-
mate expectations, and the procedural
rights and opportunities available to them
should also be taken into consideration.
In particular, the right to seek judicial
remedies, as protected under the Consti-
tution and the European Convention on
Human Rights, must not be infringed.
From the perspective of the right to seek
judicial remedies and the right to a fair
trial, individuals’ confidence in the legal
system should be protected. Where sub-
sequently enacted laws produce conse-
quences that the parties could not have
foreseen and could not reasonably be
expected to accept, the principles of legal
certainty and legitimate expectations
should be safeguarded. The concept of
vested rights is also an important safe-
guard in determining the limits of apply-
ing new laws to pending proceedings.
Although new legislation may be enacted
in pursuit of the public interest, its effects
on legal proceedings initiated in the past
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should be assessed in accordance with
the principle of proportionality. The rule
of law requires not only that new legisla-
tion be enacted, but also that such legisla-
tion be applied in a foreseeable and con-
sistent manner that protects individuals’
legitimate expectations.
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THE LEGAL DIMENSIONS OF PROCESSING LOCATION DATA IN MOBILE

1. Introduction

The rapid developments in digital technol-
ogies have made mobile applications an
integral part of everyday life. While a
wide range of services including social
media, transportation, banking, e-
commerce and navigation are provided
through mobile applications, these appli-
cations process various categories of us-
ers’ personal data depending on the na-
ture of the services they offer.

Among the personal data processed, loca-
tion data is of particular importance, as it
not only indicates the point at which an
individual is located but also enables sig-
nificant inferences to be drawn regarding
the individual’s daily life, habits, and so-
cial environment.

In Turkish law, the right to the protection
of personal data is safeguarded under
Article 20 of the Constitution, and, as the
statutory manifestation of this constitu-
tional protection, the Personal Data Pro-
tection Law Nr. 6698 (“PDPL”) was enact-
ed.

Although the Law does not contain a spe-
cific definition of location data, infor-
mation concerning an individual's location
that can be associated with an identified
or identifiable natural person is generally
considered to constitute personal data.

Accordingly, the processing of location
data by mobile applications must be car-
ried out in compliance with the data pro-
cessing conditions prescribed under the
PDPL and the obligations imposed on data
controllers.

In this study, the legal nature of location
data processed by mobile applications will
be examined within the framework of the
Law Nr. 6698. The obligations of data
controllers concerning the provision of
information to data subjects, data securi-
ty, and the deletion, destruction, and
anonymization of personal data will be
examined. Subsequently, the administra-
tive, civil, and criminal consequences of
the unlawful processing of location data
will be evaluated in light of the relevant
applicable regulations, decisions of the
Personal Data Protection Board, and judi-
cial decisions.

APPLICATIONS

2. The Legal Nature of Location Data in
Mobile Applications

Although the personal data processed by
mobile applications varies depending on
the services provided by the respective
application, location data has become one
of the most frequently processed catego-
ries of data today. In particular, naviga-
tion, transportation, social media, and
online ordering applications may access
users’ real-time or continuous location
information to provide their services.

In practice, however, it can also be ob-
served that certain applications request
access to location data even where such
access is not necessary for the provision
of the service. This makes it necessary to
properly determine the legal nature of
location data and to ensure that data
processing activities are carried out within
the boundaries prescribed by law.

Article 3(1)(d) of the Personal Data Pro-
tection Law Nr. 6698 defines personal
data as “any information relating to an
identified or identifiable natural person.”
Although the Law does not contain a sep-
arate definition specifically addressing
location data, location information that
can be associated with an identified or
identifiable natural person is considered
to constitute personal data. Indeed, loca-
tion data collected over a certain period
of time may enable detailed inferences to
be drawn regarding an individual’s place
of residence, professional life, daily rou-
tines and social environment. In this re-
spect, location data constitutes personal
data that is directly connected with an
individual’s private life.

The Personal Data Protection Authority
has likewise emphasized under the guide-
lines it has published concerning data
processing activities carried out through
mobile applications that data controllers
should process only the location data
necessary for the provision of the service,
clearly and comprehensibly inform the
data subject of the purpose of the pro-
cessing, and act in accordance with the
principle of proportionality. Accordingly,
the processing of location data should
take into account not only technological
capabilities but also the fundamental
rights and freedoms of individuals. [1]

The impact of location data on private
life has also been recognized in the
judgments of the European Court of
Human Rights. In its judgment in “Uzun
v. Germany”, the Court held that loca-
tion tracking carried out through GPS
could constitute an interference with
the right to respect for private life under
Article 8 of the European Convention on
Human Rights and made the following
assessment:

“.. In the Court’s view, GPS surveillance
is, by its very nature, distinguishable
from other methods of visual or acoustic
surveillance, which are, as a rule, more
likely to interfere with an individual’s
right to respect for private life, as they
may disclose more information about a
person’s behavior, opinions or feelings.
Nevertheless, having regard to the prin-
ciples established in its case-law, the
Court considers the factors set out
above sufficient to conclude that the
surveillance of the applicant by means of
GPS, in the circumstances of the case,
and the processing and use of the data
thereby obtained in the manner de-
scribed above, constituted an interfer-
ence with his private life protected un-
der Article 8/1.” [2]

The aforementioned judgment demon-
strates that location data should not be
regarded merely as technical infor-
mation, but rather as personal data
capable of enabling comprehensive
inferences to be drawn concerning an
individual’s private life. Therefore, en-
suring that the processing of location
data by mobile applications is carried
out in compliance with the data pro-
cessing conditions and fundamental
principles set forth in the Personal Data
Protection Law Nr. 6698 is of particular
importance for the effective protection
of the right to the protection of personal
data.

3. Obligations of the Data Controller

In the processing of location data
through mobile applications, data con-
trollers are responsible not only for
processing personal data lawfully but
also for fulfilling the obligations set forth
under the Personal Data Protection Law
Nr. 6698.
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The Law imposes a number of obligations
on data controllers aimed at protecting
the fundamental rights and freedoms of
data subjects at every stage of the per-
sonal data processing process. In the con-
text of mobile applications, the principal
obligations include the obligation to pro-
vide information, the obligation to ensure
data security, and the obligation to de-
lete, destroy, or anonymize personal data.

3.1. Obligation to Provide Information

Pursuant to Article 10 of the Personal
Data Protection Law Nr. 6698, the data
controller is obliged, at the time of ob-
taining personal data, to inform the data
subject about the identity of the data
controller, the purposes for which the
personal data will be processed, the per-
sons to whom the data may be trans-
ferred, the legal basis for the collection of
the data, and the rights of the data sub-
ject set forth under Article 11 of the Law.

This obligation is independent of explicit
consent and is intended to ensure that
data processing activities are carried out
in a transparent manner.

In the context of mobile applications, the
obligation to provide information is gen-
erally fulfilled through privacy policies or
information notices.

However, merely providing such texts as a
matter of form is not sufficient. Users
must be able to learn, in a clear, compre-
hensible, and easily accessible manner,
for what purposes their location data is
being processed.

Indeed, in its Principle Decision, num-
bered 2026/347 and dated 18.02.2026,
the Personal Data Protection Board stated
that merely fulfilling the obligation to
provide information in a formal manner is
not sufficient and emphasized that data
subjects must be effectively informed
about data processing activities. Accord-
ing to the Decision:

“... Where the processing of personal data
is carried out on the basis of explicit con-
sent, the information notice and the ex-
plicit consent text should be prepared as
separate documents under distinct head-
ings;

... Clear, comprehensible, and plain lan-
guage should be used in the texts; gen-
eral, ambiguous, incomplete, misleading,
or inaccurate information should not be
included;
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Overly detailed, complex, and lengthy
texts should not be used;

The personal data processed and the cate-
gories of such data, together with the
purposes and legal basis of the personal
data processing activity, should be stated
clearly and explicitly under the infor-
mation notices.” [3]

In line with this Decision, mobile applica-
tion developers are required, as a matter
of the transparency principle under the
Personal Data Protection Law Nr. 6698, to
prepare information notices that users
can readily understand, rather than
lengthy and complex texts.

3.2. Ensuring Data Security

Pursuant to Article 12 of the Personal
Data Protection Law Nr. 6698, the data
controller is obliged to take all necessary
technical and administrative measures to
prevent the unlawful processing of and
access to personal data and to ensure the
secure retention of personal data. Accord-
ingly, location data must be stored se-
curely, unauthorized access must be pre-
vented, access privileges must be restrict-
ed, and the necessary security measures
must be implemented against potential
data breaches.

The Personal Data Protection Board has
also emphasized in various decisions that
data security is not limited to establishing
a technical infrastructure, and that data
controllers are also required to take ap-
propriate organizational measures.

Indeed, in several of its decisions concern-
ing personal data breaches, the Board has
imposed administrative sanctions on data
controllers that failed to implement the
necessary security measures. This demon-
strates that data security constitutes not
only a technical but also a legal obligation.

3.3. Deletion, Destruction, and Anony-
mization of Personal Data

Pursuant to Article 7 of the Personal Data
Protection Law Nr. 6698, where the rea-
sons requiring the processing of personal
data cease to exist, the data controller is
obliged to delete, destroy or anonymize
such data ex officio or upon the request
of the data subject.

In the context of mobile applications, this
obligation is particularly significant with
regard to location data. Indefinitely re-
taining location information obtained for
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the purpose of providing a service after
that purpose has ceased is incompatible
with the fundamental principles set forth
under the Law.

Accordingly, data controllers are required
to establish personal data retention and
destruction policies and to destroy, with-
out any undue delay, personal data for
which the purpose of processing has
ceased to exist.

The “Guideline on the Deletion, Destruc-
tion or Anonymization of Personal Data”
published by the Personal Data Protection
Authority likewise establishes that data
controllers are required to carry out these
processes in a planned and auditable
manner.

“The deletion of personal data is the pro-
cess of rendering personal data complete-
ly inaccessible and unusable by the rele-
vant users. The data controller is obliged
to take any and all necessary technical
and administrative measures to ensure
that deleted personal data is inaccessible
and unusable by the relevant users ...

The destruction of personal data is the
process of rendering personal data com-
pletely inaccessible, irretrievable and un-
usable by anyone in any manner. The data
controller is obliged to take any and all
necessary technical and administrative
measures in relation to the destruction of
personal data ...

For personal data to be considered anony-
mized, the data must be rendered incapa-
ble of being associated with an identified
or identifiable natural person, even
through the use of appropriate tech-
niques, having regard to the recording
medium and the relevant field of activity,
such as reversing the anonymization pro-
cess by the data controller or recipient
groups and/or matching the data with
other data.

The data controller is obliged to take any
and all necessary technical and adminis-
trative measures to anonymize personal
data. The anonymization of personal data
shall be carried out in accordance with the
principles set forth in the personal data
retention and destruction policy, using the
following methods.” [4]

Thus, the aim is to prevent personal data
from being retained for longer than nec-
essary and thereby to protect the private
lives of data subjects.
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4. Consequences of the Unlawful Pro-
cessing of Location Data

Where location data processed through
mobile applications is unlawfully ob-
tained, processed or disclosed to any
third parties, data controllers may incur
administrative, civil and criminal liability.
Given that location data may reveal ex-
tensive information concerning an individ-
ual’s private life, the unlawful processing
of such data may give rise to various sanc-
tions not only under the Personal Data
Protection Law Nr. 6698, but also under
the Turkish Code of Obligations and the
Turkish Penal Code.

4.1. Administrative Liability

Article 18 of the Personal Data Protection
Law Nr. 6698 sets forth the administrative
sanctions that may be imposed where
data controllers violate the obligations
prescribed under the Law. Pursuant to
this provision:

“ARTICLE 18- (1) Under this Law:

(a) Those who fail to fulfill the obligation
to provide information prescribed under
Article 10 shall be subject to an adminis-
trative fine ranging from TRY 5,000 to TRY
100,000;

(b) Those who fail to fulfill the obligations
concerning data security prescribed under
Article 12 shall be subject to an adminis-
trative fine ranging from TRY 15,000 to
TRY 1,000,000;

(c) Those who fail to comply with the deci-
sions issued by the Board pursuant to
Article 15 shall be subject to an adminis-
trative fine ranging from TRY 25,000 to
TRY 1,000,000;

(¢) Those who fail to comply with the obli-
gation to register with and notify the Data
Controllers’ Registry as prescribed under
Article 16 shall be subject to an adminis-
trative fine ranging from TRY 20,000 to
TRY 1,000,000;

(d) (Supplemented: 2/3/2024 — 7499/
Art.35) Those who fail to fulfill the notifi-
cation obligation prescribed under Article
9(5) shall be subject to an administrative
fine ranging from TRY 50,000 to TRY
1,000,000.”

(2) (Amended: 2/3/2024 — 7499/Art.35)
The administrative fines prescribed under
subparagraphs (a), (b), (c) and (¢) of para-
graph 1 shall be imposed on data control-

LAW BULLETIN

lers, whereas the administrative fine pre-
scribed under subparagraph (d) shall be
imposed on data controllers or natural
persons and private-law legal entities
acting as data processors.

(3) (Supplemented: 2/3/2024 - 7499/
Art.35) An action may be brought before
the administrative courts against adminis-
trative fines imposed by the Board.

(4) Where any of the acts specified in par-
agraph 1 are committed within public
institutions and organizations or profes-
sional organizations having the status of
public institutions, disciplinary proceed-
ings shall be initiated, upon notification by
the Board, against civil servants and other
public officials employed by the relevant
public institutions and organizations, as
well as persons employed by professional
organizations having the status of public
institutions, in accordance with the appli-
cable disciplinary provisions, and the out-
come thereof shall be notified to the
Board.”

In particular, administrative fines may be
imposed on data controllers where they
fail to fulfill the obligation to provide in-
formation, fail to take the necessary tech-
nical and administrative measures con-
cerning data security, or act contrary to
decisions of the Board.

Accordingly, Decision, numbered
2021/361 and dated 13.04.2021, of the
Personal Data Protection Board consti-
tutes an important example with regard
to data processing activities carried out
through mobile applications. In the case
at issue, the Board initiated an investiga-
tion after a bank sent promotional mes-
sages to a data subject through its mobile
application without duly obtaining the
data subject’s explicit consent. Following
its examination, the Board rendered the
following decision:

“... On the basis of the assessment that
the data controller’s unlawful processing
of personal data by sending promotional
messages without duly obtaining the ex-
plicit consent of the data subjects demon-
strated that the data controller had failed
to take the necessary technical and ad-
ministrative measures to ensure an appro-
priate level of security, as referred to in
paragraph (1) of Article 12 of the Law;

Considering that the processing of the
data subject’s personal data by the data
controller for the purpose of sending pro-
motional messages through mobile appli-
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cations without duly obtaining explicit
consent was unlawful, it was concluded
that the data controller had failed to take
the necessary technical and administra-
tive measures to ensure an appropriate
level of security within the meaning of
paragraph (1) of Article 12 of the Law,
and that accordingly, an administrative
fine be imposed on the data controller
pursuant to subparagraph (b) of para-
graph (1) of Article 18 of the Law;

Furthermore, the data controller be in-
structed to arrange the processes of the
mobile applications under its control in
such a manner as to ensure that explicit
consent could be duly obtained, and the
Board be informed of the outcome of this
process.” [5]

The aforementioned decision demon-
strates that, in the context of mobile ap-
plications, obtaining users’ explicit con-
sent for the processing of their personal
data alone is not sufficient; data control-
lers are also obliged to design their data
processing processes in compliance with
the Personal Data Protection Law Nr.
6698 and to take any and all necessary
technical and administrative measures.

4.2. Civil Liability

The unlawful processing of personal data
may also give rise to the data controller’s
liability under private law. Pursuant to
Article 11 of the Personal Data Protection
Law Nr. 6698, data subjects may, upon
learning that their personal data have
been unlawfully processed, request the
rectification or deletion of such data, as
well as compensation for any damage
they have suffered. In addition, claims for
pecuniary and non-pecuniary damages
may be brought under the provisions of
the Turkish Code of Obligations concern-
ing tortious acts. Indeed, in its judgment,
13.02.2025, and bearing the Basis number
2022/3953 and the Decision number
2025/2404, the 4th Civil Chamber of the
Court of Cassation emphasized that dam-
ages arising from the unlawful processing
of personal data may be compensated
under the general provisions of law.

“The PDPL has refrained from introducing
specific provisions concerning the com-
pensation of damages arising from the
unlawful processing of personal data and
has instead opted to refer to the general
provisions by expressly preserving the
right to compensation of persons whose
personality rights have been infringed.
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In this context, Article 11/§ of the PDPL,
which sets forth the rights of data sub-
jects, provides that data subjects have the
right to request compensation for damag-
es arising from the unlawful processing of
their personal data.

Furthermore, Article 14/3 expressly pro-
vides that the right to compensation of
persons whose personality rights have
been infringed is reserved in accordance
with the general provisions of law. Ac-
cordingly, it follows that the PDPL makes
reference to the provisions of the Turkish
Civil Code concerning the protection of
personality rights. The PDPL does not
distinguish between pecuniary and non-
pecuniary damages. Although the Turkish
Civil Code does not contain a provision
directly concerning the protection of per-
sonal data, given that personal data over-
lap with personality values and fall within
the scope of protection afforded to per-
sonality rights, the provisions of the Turk-
ish Civil Code protecting personality rights
shall also apply to the protection of per-
sonal data.” [6]

In particular, the disclosure of location
data to any third parties or its use for
purposes other than those for which it
was collected, without the data subject’s
knowledge or a valid legal basis, may
constitute an infringement of personality
rights and consequently give rise to the
data controller's liability for damages.
Accordingly, data controllers must carry
out data processing activities not only in
compliance with the formal requirements
of the Law but also in accordance with
the general principles of law concerning
the protection of personality rights.

4.3. Criminal Liability

The unlawful processing of personal data
may, in certain circumstances, constitute
a criminal offense under the Turkish Penal
Code. Accordingly, particular importance
should be attached to the offense of re-
cording personal data set out under Arti-
cle 135 of the Turkish Penal Code, the
offense of unlawfully giving or obtaining
personal data set out under Article 136,
and the offense of failing to destroy per-
sonal data set out under Article 138.

Indeed, in one of its judgments, the 12th
Penal Chamber of the Court of Cassation
made the following assessment concern-
ing the unlawful disclosure of personal
data: “.. Given that the provisions con-
cerning the protection of personal data
under Articles 135 and 136 of the Turkish
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Penal Code contain no provision limiting
such protection solely to personal data of
a confidential nature, and, conversely,
that the reasoning of Article 135 states
that any information relating to a natural
person should be regarded as personal
data, the acts of unlawfully giving, dis-
seminating, or obtaining any personal
data constitute the offense of unlawfully
giving or obtaining personal data under
Article 136 of the Turkish Penal Code.
Accordingly, personal information that is
known to the public and/or readily acces-
sible and knowable by anyone is also re-
garded as ‘personal data’ within the
meaning of law. However, in order to
prevent the scope of application of the
offense of unlawfully giving or obtaining
personal data from being expanded be-
yond its intended purpose, thereby re-
sulting in uncertainty in practice and the
undesirable consequence of virtually every
act constituting a criminal offense, a care-
ful assessment must be made in light of
the circumstances of the specific case. It
must be determined whether there is any
ground of justification recognized under
any branch of law or any other circum-
stance that may be taken into considera-
tion in this context, and it must also be
established that the perpetrator knew or
was in a position to know that her/his
conduct was unlawful.” [7]

This approach of the Court of Cassation
demonstrates that the unlawful transfer
or dissemination of location data ob-
tained through mobile applications to any
third parties may also give rise to criminal
liability. Accordingly, it is of great im-
portance that data controllers act in com-
pliance not only with the provisions of the
Personal Data Protection Law Nr. 6698,
but also with the provisions of the Turkish
Penal Code concerning the protection of
personal data.

5. Conclusion

Location data processed by mobile appli-
cations has become an integral part of
digital life as a natural consequence of
technological developments. Neverthe-
less, the fact that location data may re-
veal extensive information concerning an
individual’s daily life, habits, and private
life renders the processing of such data
particularly significant from the perspec-
tive of personal data protection law.
Therefore, in the processing of location
data, a balanced approach must be adopt-
ed that reconciles the protection of indi-
viduals’ fundamental rights and freedoms
with technological developments.
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The Personal Data Protection Law Nr.
6698 imposes significant obligations on
data controllers to ensure the lawful pro-
cessing of personal data. In particular,
fulfilling the obligation to provide infor-
mation, taking any and all necessary tech-
nical and administrative measures, and
deleting, destroying or anonymizing per-
sonal data for which the purpose of pro-
cessing has ceased to exist are among the
fundamental obligations that data con-
trollers are required to fulfill.

Decisions of the Personal Data Protection
Board and judicial precedents further
demonstrate that these obligations must
be fulfilled not merely as a matter of
form, but effectively and in practice.

On the other hand, the unlawful pro-
cessing of location data does not merely
result in administrative fines; depending
on the circumstances of the specific case,
it may also give rise to liability for damag-
es and criminal sanctions.

This makes it necessary for data control-
lers, when fulfilling their obligations con-
cerning the protection of personal data,
to take into account not only the provi-
sions of the Personal Data Protection Law
Nr. 6698 but also the practice shaped by
judicial decisions.

In conclusion, with the increasing preva-
lence of mobile applications, legal dis-
putes concerning the processing of loca-
tion data are also expected to increase.

In this process, it is of great importance
that data controllers conduct their data
processing activities in accordance with
the principles of lawfulness, proportional-
ity, transparency, and data security, while
users act consciously with regard to their
rights over their personal data.

In this way, it will be possible both to
make effective use of the opportunities
offered by digital technologies and to
ensure the effective protection of the
right to the protection of personal data
guaranteed by the Constitution and the
Personal Data Protection Law Nr. 6698.

For further information:
Ceren Nur Aplak, Law Student Intern
inffo@ozgunlaw.com
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LEGAL CONSEQUENCES OF FAILING TO OBJECT TO EXPERT REPORTS

1. INTRODUCTION

Expert examination is an evidentiary
mechanism set out under the Code of
Civil Procedure (CCP) under the heading
of “Proof and Evidence,” to which courts
resort when the resolution of disputes
before them requires knowledge in fields
outside the legal domain.

“Judges cannot be expected to possess
specialized or technical knowledge in
fields outside the law; it is precisely at this
point that the expert comes into play. By
providing  specialized or  technical
knowledge within their expertise, an ex-
pert plays an important role in the resolu-
tion of the dispute at issue. To this end,
however, the expert must prepare the
report in accordance with the law.” [1]

Objections to an expert report are set out
under Article 281 of the CCP as follows:
“The parties may, within two weeks from
the date on which the expert report is
served on them, request the court to have
the expert complete any matters they
consider to be missing in the report, pro-
vide clarification on any matters that are
unclear, or appoint a new expert.”

This article examines the legal conse-
quences of failing to object to an expert
report under Article 281 of the CCP, in
light of legal scholarship and previous
case law, with particular reference to a
2026 decision of the General Assembly of
Civil Chambers of the Court of Cassation.

2. LEGAL NATURE OF AN EXPERT REPORT

The court may, either upon the request of
one of the parties or on its own motion,
order that an expert's opinion be ob-
tained where the resolution of an issue
requires  specialized  or  technical
knowledge outside the field of law. How-
ever, an expert may not be appointed in
matters that can be resolved through
general knowledge or experience, or
through the legal knowledge required by
the judicial office. In terms of its legal
classification, expert examination is set
out under the CCP within the section on
proof and evidence.

The legal nature of an expert report is
subject to debate. According to one view,
“if the adjudicating authorities can learn
about traces and remnants of the past

only through the expert’s statement, the
expert opinion will constitute evidence. If
the expert merely explains a rule of expe-
rience to the adjudicating authorities or
assists them in drawing certain conclu-
sions through the application of such a
rule, the expert opinion will serve to assist
in the evaluation of evidence and will not
constitute evidence. Accordingly, depend-
ing on the circumstances, an expert opin-
ion may at times constitute evidence, at
times serve as a means of evaluating evi-
dence, and at times perform both func-
tions.” [2]

The following is a leading decision of the
Court of Cassation addressing the legal
nature of an expert opinion. Decision,
bearing the Basis number 2017/494, the
Decision number 2021/506 and dated
15.04.2021, of the General Assembly of
Civil Chambers of the Court of Cassation

“Article 266 of the Code of Civil Procedure
Nr. 6100 (CCP) provides that, where the
resolution of an issue requires specialized
or technical knowledge outside the field of
law, the court may, upon the request of
one of the parties or on its own motion,
order that an expert’s opinion be ob-
tained. Pursuant to Article 282 of the said
Code, the court freely assesses expert
opinions, which constitute discretionary
evidence, together with the other evi-
dence. Under Article 281/2 of the CCP, it is
for the court to remedy or clarify any defi-
ciencies or ambiguities identified in expert
reports. In such circumstances, the court
may obtain a supplementary report from
the experts who prepared the report or,
pursuant to Article 281/3 of the CCP, ap-
point a new panel of experts and obtain a
report following a renewed examina-
tion.” [3]

An expert report may be regarded as
discretionary evidence. The judge freely
assesses the expert’s opinion together
with the other evidence. Although an
expert report constitutes evidence, the
judge is not bound by the expert’s find-
ings and may assess them within the
scope of the judge’s discretionary power.

3. OBJECTION TO AN EXPERT REPORT
UNDER ARTICLE 281 OF THE CCP

The parties may, within two weeks from
the date on which the expert report is
served on them, request the court to

have the expert complete any matters
they consider to be missing from the
report, provide clarification on any
matters that are unclear, or appoint a
new expert. If it is very difficult or im-
possible to prepare the submission
within this period, or if doing so requires
specialized or technical work, the party
applying to the court within the pre-
scribed period may be granted an addi-
tional period, commencing upon expiry
of the original period, for one time only
and not exceeding two weeks. In order
to remedy or clarify any deficiencies or
ambiguities in the expert report, the
court may obtain a supplementary re-
port from the expert by formulating
new questions, or may, on its own initia-
tive, require the expert to provide oral
explanations at a hearing designated for
that purpose. Where the court consid-
ers it necessary for the truth to be es-
tablished, it may also order a renewed
examination to be conducted by a newly
appointed expert.

The parties may object to an expert
report within two weeks of its being
served on them. The statutory time limit
is a forfeiture period. The right to object
to an expert report is provided for with-
in the scope of the parties’ right to be
heard.

4. DECISION OF THE 10TH CIVIL CHAM-
BER OF THE COURT OF CASSATION,
BEARING THE BASiS NUMBER 2024/957
AND THE DECISION NUMBER
2024/2592, HOLDING THAT A PROCE-
DURAL VESTED RIGHT HAD ARISEN

“Pursuant to Article 266 of the Code of
Civil Procedure Nr. 6100 (CCP), where
the resolution of an issue requires spe-
cialized or technical knowledge outside
the field of law, the court may, upon the
request of one of the parties or on its
own motion, order that an expert’s opin-
ion be obtained. (Amended sentence:
03.11.2016-6754/ art.49) However, an
expert may not be appointed in matters
that can be resolved through general
knowledge or experience, or through the
legal knowledge required by the judicial
office. (Supplemented sentence:
03.11.2016-6754/art.49) Persons with a
legal education may not be appointed as
experts unless they can document that
they possess separate expertise in a field
outside the law.

20



PAGE 21

Article 281/1 of the same Code provides:
‘The parties may, within two weeks from
the date on which the expert report is
served on them, request the court to have
the expert complete any matters they
consider to be missing from the report,
provide clarification on any matters that
are unclear, or appoint a new expert.
(Supplemented sentence: 22.07.2020-
7251/art.24) Where it is very difficult or
impossible to prepare the submission
within this period, or where doing so re-
quires specialized or technical work, the
party applying to the court within this
period may be granted an additional peri-
od, commencing upon expiry of the origi-
nal period, for one time only and not ex-
ceeding two weeks.’

... As expressly stated in the judgment,
dated 18.02.2021 and bearing the Basis
number 2018/10(21)-94, and the Decision
number 2021/111, of the General Assem-
bly of Civil Chambers of the Court of Cas-
sation: ‘A procedural vested right arises in
favor of the party who objects to an ex-
pert report when the opposing party fails
to object to that report.

In other words, where one party does not
object to an expert report, a new expert
examination is conducted upon the objec-
tion of the other party, and the second
expert report is even more unfavorable to
the party who objected to the first report,
the court must render its decision on the
basis of the first expert report, since that
report has become final with respect to
the party who failed to object to it, there-
by giving rise to a procedural vested right
in favor of the other party.” (Kuru, B.,
Hukuk Muhakemeleri Usulii (Civil Proce-
dure), Istanbul 2001, Volume:3, p.
2753)" [4]

The decision of the 10th Civil Chamber of
the Court of Cassation, also referring to
the decision of the General Assembly of
Civil Chambers of the Court of Cassation,
expressly establishes that failure to object
to an expert report gives rise to a proce-
dural vested right.

5. AN ANALYSIS OF THE GENERAL AS-
SEMBLY OF CIVIL CHAMBERS' DECISION
DATED 06.05.2026, AND BEARING THE
BASIS NUMBER 2026/129 AND THE DECI-
SION NUMBER 2026/299, HOLDING THAT
FAILURE TO OBJECT DOES NOT GIVE RISE
TO A PROCEDURAL VESTED RIGHT

“..The judge freely assesses the expert’s
opinion together with the other evidence.
Since the legal assessment and characteri-
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zation of the facts fall within the judge’s
duties, a deficient or erroneous report
should not be regarded as acquiring bind-
ing finality merely because the parties
have failed to object to it. Accordingly,
failure to object to an expert report can-
not be deemed to give rise to a procedural
vested right. Moreover, since an expert
report constitutes discretionary evidence,
it is subject to the judge’s free assess-
ment. The mere fact that a party has
failed to object to a report does not pre-
clude the judge from assessing that report
together with the other evidence.

Any contrary approach would effectively
transform the expert report into conclu-
sive evidence and would be incompatible
with the principles governing the assess-
ment of evidence. Likewise, requiring the
judge to render a decision in accordance
with an expert report would be incompati-
ble with the principle of judicial independ-
ence set out under Article 138 of the Con-
stitution.

Moreover, situations may arise in which
neither party objects to the expert report.
In such a case as well, the parties’ failure
to object to a report that is unsuitable to
serve as a basis for a judgment does not
give rise to a procedural vested right that
would bind the judge as to the outcome of
the proceedings.

Accepting that the judge must resolve the
dispute on the basis of an erroneous re-
port merely because neither party has
objected to it would be incompatible not
only with the express statutory provisions
and the fundamental principles of proce-
dural law referred to above, but also with
the judge’s duty to ascertain the material
truth.

Furthermore, attaching a legal conse-
quence in the nature of a vested right to
every procedural act performed by the
court or the parties would also be contra-
ry to the principle that the court is bound
by the parties’ claims.

In any event, the fact that certain proce-
dural acts may be performed only within a
specified procedural period is a conse-
quence of procedural economy; the expiry
of such period does not confer a right on
the opposing party, but merely results in
the party who failed to act within the
prescribed period being unable to exercise
that right.

..It was concluded that interpreting the
relevant provision of the Code concerning
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objections to expert reports as establish-
ing a procedural vested right in favor of
the opposing party as a consequence of
failing to object to an expert report would
not constitute a foreseeable interpreta-
tion of that provision.

Accordingly, it was found that there was
no statutory basis for the interference in
question, whereby the portion of the claim
exceeding the amount calculated in the
first expert report obtained during the
proceedings was dismissed on the ground
that a procedural vested right had arisen
in favor of the defendant because the
report had not been challenged. ...”

The decision therefore emphasized that a
procedural vested right arising from an
expert report had no statutory basis and,
consequently, that the interference with
the right of access to a court could neither
be regarded as pursuing a legitimate aim
nor considered proportionate.

... Since the claimant’s counsel did not
make any declaration of intent in the na-
ture of a procedural act disposing of the
action in response to the expert report
dated 03.03.2023, the claimant’s coun-
sel’s failure to object to the report cannot
be construed as acceptance of the report.

Accordingly, it cannot be accepted that a
procedural vested right arose in favor of
the defendant on this ground.

In conclusion, given that the claimant’s
failure to object to the accounting expert
report does not constitute acceptance of
the report, and that there is no basis for
finding that a procedural vested right
arose in favor of the defendant, and also
that failure to object to an expert report,
as a procedural act, cannot be construed
as extinguishing a substantive right of the
claimant, it is concluded that the judg-
ment maintaining the previous decision
was well-founded.

Although, during the deliberations of the
General Assembly of Civil Chambers, it
was argued that it was erroneous to reach
a decision by disregarding the procedural
vested right that had arisen in favor of the
defendant as a result of the claimant’s
failure to object to the accounting expert
report dated 03.03.2023, and that the
judgment maintaining the previous deci-
sion should therefore be reversed and a
decision rendered in accordance with the
grounds set out in the reversal decision,
this view was not adopted by the majority
of the General Assembly.” [5]
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As is evident from the above-mentioned
decision of the General Assembly of Civil
Chambers dated 06.05.2026, the judge
must freely assess an expert report to-
gether with the other evidence.

The judge is not bound by the report, as
an expert report constitutes discretionary
evidence. The parties’ failure to object to
the report does not render it binding or
prevent the judge from assessing it to-
gether with the other evidence.

Failure to object cannot give rise to a
procedural vested right, since it merely
results in the party’s failure to exercise
that right and does not confer any corre-
sponding right on the opposing party.

5. CONCLUSION

An expert report is a document prepared
and submitted to the court for the resolu-
tion of a dispute where the matter re-
quires specialized or technical knowledge
beyond the field of law.

By its nature, an expert report constitutes
discretionary evidence and is not binding
on the judge. The parties may object to
the report within two weeks from the
date on which it is served on them.

The right granted to the parties to object
is set out within the scope of their right to
be heard. The failure of either or both
parties to object to the report does not
give rise to a procedural vested right.

In this respect, failure to object merely
means that the party’s right to object can
no longer be exercised; it cannot result in
a procedural vested right arising in favor
of the opposing party.

The parties’ silence with respect to the
report does not constitute acceptance of
the report. Objecting to an expert report
is a procedural act, and failure to object
cannot result in the creation of a substan-
tive right.

In conclusion, the parties are granted a
mandatory two-week period within which
to object to an expert report, and their
failure to object within this period does
not constitute acceptance of the report.

Accordingly, no procedural vested right
arises, since the judge is not bound by an
expert report, which constitutes discre-
tionary evidence, and has the authority to
assess it freely together with the other
evidence.
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In its recent decision dated 06.05.2026,
the General Assembly of Civil Chambers
adopted a change in approach and made
clear that failure to object to an expert
report does not give rise to a procedural
vested right.
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ARTIFICIAL INTELLIGENCE AND COPYRIGHT

I. INTRODUCTION

Generative artificial intelligence is funda-
mentally transforming the traditional
mechanisms of intellectual creation, mak-
ing it imperative for copyright law to
adapt to this new technological reality. Al
models capable of generating text, imag-
es, music, videos and computer code are
permanently reshaping artistic, scientific
and professional activities. While these
technologies offer significant time savings
as well as new opportunities for creation
and innovation, they also give rise to nu-
merous legal issues, many of which re-
main largely unresolved.

Under French and European Union law,
copyright protects original intellectual
and artistic works that reflect the person-
ality of their author. Such protection aris-
es automatically upon the creation of the
work, without the need for any registra-
tion, and extends to intellectual and artis-
tic works regardless of their type, form of
expression, value or purpose.

Accordingly, scientific articles, novels,
musical works, photographs, computer
programs and graphic designs may bene-
fit from copyright protection provided
that they meet the requirement of origi-
nality. However, the assessment of origi-
nality is made on a case-by-case basis,
taking into account the specific circum-
stances of each work. In particular, prod-
ucts limited merely to the communication
of data or factual information may not
qualify as protected works where they do
not embody a sufficient degree of crea-
tive contribution.

However, generative artificial intelligence
calls into question certain fundamental
principles of the copyright regime. These
systems are often trained on vast datasets
that may include copyright-protected
works. Through text and data mining
techniques, they analyze online content
to identify specific structures and statisti-
cal patterns and can subsequently gener-
ate new content based on these data.

Under European Union law, this process is
governed by “Directive (EU) 2019/790 of
17 April 2019 on Copyright and Related
Rights in the Digital Single Market”. The
Directive adopts a novel framework that
departs from the traditional principles of
copyright law. Accordingly, although the
use of a work is, as a general rule, subject

to the prior authorization of the rights
holder, text and data mining activities
may be carried out without obtaining
such authorization where lawful access to
the content is available, provided that the
rights holder has not expressly reserved
or opted out of such use.

Accordingly, research organizations and
private entities developing artificial intelli-
gence systems may, subject to certain
conditions, use protected works for the
purpose of training their models.

Nevertheless, this framework gives rise to
significant legal uncertainties. In practice,
rights holders are often unaware of
whether their works have been used in
the training of an Al model, while users of
Al systems may be unable to determine
whether the content generated reproduc-
es pre-existing works.

This lack of transparency significantly
complicates the assessment of copyright
infringement and contributes to an in-
creasing number of disputes. Indeed, in
recent lawsuits brought against certain Al
providers, rights holders have alleged that
copyright-protected works were used
without authorization during the training
process or that the generated content
was sufficiently similar to existing works
to create a likelihood of confusion and
thereby constitute copyright infringe-
ment.

They also point out that Al systems may
infringe authors” moral rights by analyzing
and transforming their works. In addition,
operators that derive economic benefit
from protected works without obtaining
authorization may potentially be held
liable under the provisions of unfair com-
petition law relating to parasitism
(“parasitisme”).

Beyond the debates surrounding training
data, the legal status of Al-generated
content also remains uncertain. Under
the current legal framework, Al cannot be
recognized as the author of a work, since
copyright is based on the intellectual cre-
ation of a natural person.

Accordingly, content generated entirely
by Al will, as a general rule, not benefit
from the copyright protection afforded to
intellectual and artistic works. By con-
trast, protection is not necessarily exclud-
ed where Al is used as a tool to support
human creative activity.

As with software such as Photoshop or
Word, Al may contribute to the creation
of an original work where the user’s
creative contribution is sufficiently de-
terminative. Today, determining wheth-
er such human contribution is sufficient
constitutes one of the central issues in
the ongoing debate over copyright law
in the context of Al.

In addition, an important issue arises
concerning ownership of rights in con-
tent generated with the assistance of Al.
Although Al itself cannot hold rights,
companies that develop or operate
these technologies may assert certain
rights over outputs generated by their
systems, arguing that they have contrib-
uted to the creative process.

In this context, it remains debatable
whether such rights should belong ex-
clusively to the user, to the developer of
the Al system, or whether a regime of
joint ownership should be adopted.
Positive law has yet to provide a defini-
tive solution to this issue, clearly high-
lighting the disconnect between the
rapid development of technological
innovation and the comparatively slow-
er evolution of statutory regulation.

Il. EUROPEAN UNION’S APPROACH TO
GENERATIVE ARTIFICIAL INTELLIGENCE:
THE EUROPEAN PARLIAMENT’S RESO-
LUTION OF 10 MARCH 2026

Identifying the inadequacies of the ex-
isting legal framework, the European
Parliament calls for enhanced protec-
tion of rights holders, greater transpar-
ency obligations for Al providers, clarifi-
cation of the conditions under which
protected works may be used for the
purpose of training Al models, and
greater legal certainty regarding the
status of Al-generated content. The
resolution reflects the European Union’s
intention to strike a balance between
fostering technological innovation and
safeguarding the fundamental rights of
authors and other rights holders.

The development of generative artificial
intelligence is fundamentally challenging
the traditional foundations of copyright
law. These systems, which are capable
of generating content such as text, im-
ages, music, and video, are often trained
on vast datasets that include copyright-
protected works.
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This technological development raises a
fundamental legal question: does copy-
right law, designed to protect human
creativity, provide an adequate and ap-
propriate legal framework for works re-
sulting from the automated processing of
protected content?

To address these issues, on 10 March
2026, the European Parliament adopted a
resolution aimed at adapting EU law to
new technological developments while
preserving the fundamental principles of
copyright law. The Parliament emphasizes
that copyright and related rights guaran-
teed under, in particular, Article 17 of the
Charter of Fundamental Rights of the
European Union, continue to apply in full
in the digital environment. In this regard,
it stresses that authors and other rights
holders should retain control over the use
and commercial exploitation of their
works.

The Parliament also notes that many Al
providers have trained their models using
protected works on a large scale without
obtaining prior authorization. To address
this issue, the resolution proposes requir-
ing Al providers to maintain a detailed
inventory identifying the works used in
training their models. It further emphasiz-
es that rights holders should remain free
to authorize or refuse the use of their
works and that they should retain the
right to negotiate the terms and condi-
tions under which their works may be
used.

However, the resolution preserves the
existing exceptions provided for the bene-
fit of scientific research, education, and
non-commercial innovation activities,
while also reiterating that any use for
commercial purposes remains subject to
the authorization of rights holders.

With regard to Al-generated content, the
Parliament reiterates that only original
intellectual creations reflecting the per-
sonality of a human author may benefit
from copyright protection. Accordingly, it
states that content generated entirely by
Al without any creative human interven-
tion should not be protected under copy-
right law and may instead fall within the
public domain.

At the same time, the resolution acknowl-
edges that creative processes are becom-
ing increasingly hybrid in nature and that
Al is, in many cases, used merely as an
assistive tool. Accordingly, determining
the level of human contribution required
for copyright protection to apply will be
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one of the key legal issues facing Europe-
an courts.

lll. COPYRIGHT PROTECTION FOR Al-
GENERATED WORKS IN THE UNITED
STATES: THE DECISION OF THE UNITED
STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT OF 2
MARCH 2026

The approach of the United States to the
protection of works generated by artificial
intelligence likewise confirms the human-
centered nature of copyright law. In its
decision of 2 March 2026, the United
States Court of Appeals for the District of
Columbia Circuit held that a work created
entirely by artificial intelligence, without
human creative intervention, is not eligi-
ble for copyright protection under the
“Copyright Act”. The decision became
final after the U.S. Supreme Court de-
clined to review the appeal.

In this present case, the owner of an arti-
ficial intelligence system sought to regis-
ter an image generated entirely autono-
mously by the system and identified the
Al itself as the author of the work. The
U.S. Copyright Office rejected the applica-
tion on the grounds that U.S. copyright
law necessarily requires the existence of a
human author. This interpretation was
upheld first by the federal district court
and subsequently by the appellate court
and was ultimately affirmed when the
Supreme Court declined to review the
case.

This approach is based on a literal inter-
pretation of the “Copyright Act”. Indeed,
many provisions of U.S. copyright regula-
tions are premised on the assumption
that the author of a work is a natural per-
son. In particular, the provisions govern-
ing the duration of copyright based on the
author’s lifetime, as well as those con-
cerning the transfer of economic rights by
inheritance, are clear manifestations of
this assumption. Accordingly, an artificial
intelligence system that has no legal per-
sonality and lacks legal capacity cannot be
recognized as an author under U.S. law.
As a result, creations generated entirely
autonomously by an Al system are consid-
ered to fall within the public domain and
may be freely used by anyone.

Although there are various differences
between the American and European
legal systems, both systems adhere to a
common fundamental principle: Accord-
ingly, the central legal debate is no longer
whether an Al can be recognized as the
author of a work, as judicial authorities
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today clearly answer this question in the
negative. The key issue is to determine
the extent of human intervention re-
quired for a creation produced with the
assistance of Al to still qualify as an intel-
lectual or artistic work. For such a qualifi-
cation to be made, the user’s creative
contribution must be sufficiently substan-
tial and identifiable to justify copyright
protection.

IV. PROTECTION OF AI-ASSISTED WORKS
UNDER GERMAN LAW: THE MUNICH
COURT’S DECISION OF 13 FEBRUARY
2026

The decision rendered by the Munich
Court on 13 February 2026 constitutes a
significant milestone in shaping the legal
framework applicable to works created
with the assistance of generative artificial
intelligence. Without calling into question
the traditional principles of copyright law,
the German court clarified the circum-
stances under which an Al-assisted crea-
tion may qualify for copyright protection.

The dispute concerned a lawsuit brought
by a user who had created three logos
using multiple “prompts” through a gen-
erative Al system. The plaintiff alleged
that the logos had been reproduced with-
out authorization and brought a copyright
infringement action. However, the Mu-
nich Court dismissed the action on the
grounds that the logos did not qualify as
works eligible for copyright protection.
According to the Court, the plaintiff had
failed to demonstrate that her/his per-
sonal contribution had exerted a predom-
inant human creative influence over the
final form of the images. Accordingly,
even where detailed “prompts” are used,
the mere use of generative Al is not, in
itself, sufficient to confer authorship on
an individual. Accordingly, for a product
to benefit from copyright protection, it
must constitute an original intellectual
creation reflecting the personality of its
author and resulting from free and crea-
tive choices.

The application of this principle in the
context of generative Al demonstrates
that the decisive factor is not the use of Al
itself, but rather the existence of a suffi-
ciently significant and objectively identifi-
able human contribution to the final re-
sult. Accordingly, Al is regarded merely as
a technical tool at the service of the crea-
tive individual. However, the Court adopt-
ed an “in concreto” approach, assessing
each creation at issue separately and
taking into account the specific circum-
stances of the case.
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The Court acknowledged that human
contribution may arise through the pro-
gressive formulation of prompts, the se-
lection of results generated by the Al, or
modifications made to the image after it
has been generated.

By contrast, the time spent preparing the
prompts, the length or complexity of the
prompts, the use of a paid version of the
software, or the user’s personal effort and
investment were not, in themselves, con-
sidered sufficient to establish the exist-
ence of an original creation.

The Court does not establish a special
category of works for Al-generated crea-
tions; rather, it reiterates that copyright
protection depends on demonstrating
that the user’s creative choices have gen-
uinely shaped the final form of the work.

The decision also demonstrates that doc-
umenting and tracing the creative process
are becoming increasingly important.
Accordingly, the protection of a work
created with the assistance of Al will de-
pend on the author’s ability to demon-
strate the creative process through which
the work was produced.

In this context, it is particularly important
to keep records of the prompts used, the
different versions generated, subsequent
modifications, and the artistic choices
made throughout the process.

This approach is also consistent with the
practice of the U.S. Copyright Office,
which requires human contribution to be
demonstrated in a concrete and detailed
manner.

V. LEGAL STATUS OF AI-GENERATED
WORKS UNDER TURKISH LAW

Under Turkish law, there is currently no
precedent-setting decision by the Court of
Cassation or the Constitutional Court
concerning the copyright protection of
works generated by artificial intelligence.

Accordingly, the issue is assessed primari-
ly within the framework of the provisions
of Law Nr. 5846 on Intellectual and Artis-
tic Works (FSEK) and the views put for-
ward in legal doctrine.

The legal attribution of content generated
by generative Al systems, the parties who
may hold rights in such content, and the
means by which such rights may be as-
serted are currently the subject of exten-
sive debate.
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One of the most significant aspects of
these debates concerns the issue of liabil-
ity. Where content generated by Al in-
fringes the copyright of third parties, it
remains unclear against which individual
or entity the rights holder should direct its
claim. Under the current legal framework,
attributing the infringement directly to
the Al system itself does not appear to be
legally possible.

Under Turkish law, Al cannot, in itself, be
recognized as the author of a work. Pur-
suant to Article 1/B of the Law on Intellec-
tual and Artistic Works, a work is defined
as “any kind of intellectual and artistic
product that bears the characteristics of
its author and falls within the categories
of works of science and literature, music,
fine arts, or cinematographic works,”
while an author is defined as “the person
who creates the work”.

Although the statutory text does not ex-
pressly provide that the author must nec-
essarily be a natural person, the prevail-
ing view in legal doctrine is that author-
ship may be attributed only to natural
persons, since authorship is the result of
creative intellectual activity. Accordingly,
Al systems, which lack legal personality
and creative intent, cannot acquire the
status of an author.

On the other hand, legal entities likewise
cannot acquire the status of author under
the framework of the Law on Intellectual
and Artistic Works. Even where a work is
created under the instructions and super-
vision of a legal entity within the scope of
an employment relationship, an employ-
ment contract, or a similar legal relation-
ship, authorship belongs to the natural
person who created the work.

By contrast, pursuant to Article 18 of the
Law on Intellectual and Artistic Works,
unless otherwise agreed by the parties,
the authority to exercise the economic
rights in works created by civil servants,
employees and workers in the perfor-
mance of their duties belongs to the per-
son or institution employing them.

Accordingly, a legal entity may not be the
author of a work but may have the au-
thority to exercise the economic rights
therein within the scope of the authority
granted by law.

Thus, what is acquired in such circum-
stances is not authorship, but economic
rights in the copyright.
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As regards whether content generated
entirely autonomously by Al can benefit
from copyright protection, the prevailing
view in Turkish legal scholarship is nega-
tive.

The main rationale is that, under the Law
on Intellectual and Artistic Works, a prod-
uct must qualify as a work, reflect the
author’s individual character, and result
from human intellectual creation in order
to be eligible for protection.

Since content created entirely by Al, such
as a text or image, does not involve hu-
man creative contribution, it is generally
accepted that such content cannot bene-
fit from copyright protection.

This approach is also broadly consistent
with the approach adopted in the deci-
sion rendered in the United States in 2026
and in the Munich Court’s 2026 decision.

By contrast, a different legal assessment
applies where Al is used merely as a tool.
According to the prevailing view in legal
scholarship, where the creative process is
directed by a human and the decisive
intellectual contribution to the creation of
the work is attributable to that person,
the resulting products may qualify as
works under the Law on Intellectual and
Artistic Works and benefit from copyright
protection.

In such cases, Al remains a technical tool
supporting the creative process, while the
person making the intellectual choices
that shape the final form of the work
holds the status of author.

Accordingly, creative interventions such
as determining aesthetic preferences and
selecting, modifying, or enhancing out-
puts generated by Al are considered
among the factors that may demonstrate
the existence of human contribution, and
the resulting work may therefore be pro-
tected under the Law on Intellectual and
Artistic Works.

By contrast, where Al operates entirely
autonomously and the human makes no
creative contribution to the creative pro-
cess, authorship cannot be established in
respect of the resulting product.
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Therefore, merely writing a “prompt”
does not, in itself, confer authorship. The
prevailing view in legal scholarship is that
the act of writing a “prompt” alone can-
not be regarded as a creative intellectual
activity.

For copyright protection to apply, beyond
formulating the “prompt,” the user must
make creative choices, modifications,
interventions, and aesthetic decisions
that influence the final appearance of the
work.

This approach is also broadly consistent
with the Munich Court’s decision of 13
February 2026, which identifies human
creative contribution as the decisive crite-
rion.

In addition, the prevailing view in legal
scholarship is that the use of protected
works without obtaining the authoriza-
tion of the rights holders during the train-
ing of Al models may constitute an in-
fringement of the reproduction right un-
der the Law on Intellectual and Artistic
Works and may violate the economic
rights of authors.

VI. CONCLUSION

In conclusion, although generative Al has
reopened debate on the fundamental
concepts of copyright law, recent devel-
opments in both the European Union and
the United States, as well as the prevail-
ing doctrine in Turkish law, demonstrate
that human creative contribution remains
at the heart of copyright protection.

At the same time, significant uncertainties
persist in a number of areas, including the
training of Al models, the legal status of
generated content, and the applicable
liability regime.

In light of the rapid pace of technological
development, establishing a balanced and
predictable legal framework that both
promotes innovation and effectively safe-
guards the interests of rights holders will
be one of the most important legal policy
challenges in the period ahead.
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CAN CLAIMS NOT INCLUDED IN THE STATEMENT OF CLAIM BE INTRODUCED
BY PARTIAL AMENDMENT? AN ANALYSIS OF THE GRAND GENERAL
ASSEMBLY FOR THE UNIFICATION OF JUDGMENTS OF THE COURT OF
CASSATION’S DECISION OF 8 MAY 2026

1. INTRODUCTION

In civil procedure, the subject matter of
the proceedings and the relief sought are
determined by the parties’ will. In civil
litigation, the scope within which the
court adjudicates the dispute is, as a gen-
eral rule, limited to the claims submitted
by the parties and the facts relied upon in
support of those claims. This is a natural
consequence of both party disposition
and legal certainty.

However, civil procedure law has intro-
duced certain mechanisms to mitigate the
excessive formalism of procedural law
and help reduce the loss of rights that
such formalism may cause. One such
mechanism is amendment, which allows
the parties to correct, in whole or in part,
procedural acts they have previously un-
dertaken.

This is because parties may make errors in
their claims and defenses, or their claims
and defenses may be incomplete. In such
circumstances, parties may suffer a loss of
rights if they fail to set out their claims
and defenses fully and accurately. [1]

Nevertheless, the scope of amendment,
particularly whether a claim that was not
included in the statement of claim at all
may subsequently be introduced, remains
a matter of debate in legal doctrine and
practice.

While the General Assembly of Civil
Chambers of the Court of Cassation and
several chambers of the Court of Cassa-
tion had adopted the view that a matter
not included in the subject matter of the
proceedings could not be introduced by
way of amendment, certain chambers
had held, particularly on the grounds of
procedural economy and the right to seek
judicial remedies, that new claims could
be introduced by way of amendment
under certain circumstances.

Indeed, following an application prompt-
ed by this divergence in case law, the
Grand General Assembly for the Unifica-
tion of Judgments of the Court of Cassa-
tion considered the issue and definitively
resolved the dispute. The decision con-
cerned the question of “whether a claim
not included in the statement of claim

may be introduced into civil proceedings
by way of partial amendment.”

2. THE CONCEPT OF AMENDMENT AND
ITS FUNCTION IN CIVIL LITIGATION

Amendment is an important mechanism
of civil procedural law, regulated under
Articles 176 et seq. of the Code of Civil
Procedure Nr. 6100, which allows the
parties to remedy deficiencies or errors in
certain procedural acts performed during
the proceedings. Pursuant to Article 176
of the Code of Civil Procedure, each party
may amend, in whole or in part, the pro-
cedural acts it has undertaken. Through
this provision, the legislature sought to
prevent the loss of rights that may arise
from the strict application of procedural
rules.

Two types of amendment are contemplat-
ed: “amendment of the entire proceed-
ings” and “partial amendment of the pro-
ceedings”. The Code of Civil Procedure
does not specify the circumstances in
which a complete or partial amendment
may be made; rather, it sets out only the
procedural steps to be taken, and the
legal consequences attached to each type
of amendment. [1]

Complete amendment is a type of amend-
ment that allows the plaintiff to modify all
of the procedural acts undertaken in the
proceedings. In the case of complete
amendment, the plaintiff is entitled to
revise all procedural acts previously per-
formed, with effect from the outset. For
example, changing the type of action or
entirely abandoning the relief sought in
the statement of claim and asserting new
claims may be regarded as complete
amendment.

However, it is accepted that the statutory
right to complete amendment does not
confer unlimited authority on the plaintiff
and must be exercised within the statuto-
ry limits, particularly with regard to fun-
damentally altering the subject matter of
the proceedings and the underlying facts.

Partial amendment, on the other hand, is
a form of amendment whereby the par-
ties modify or correct only a specific pro-
cedural act. In such cases, the parties do
not alter all of the procedural acts they

have undertaken, but only a particular
part thereof. For example, increasing
the amount of a claim set out in the
statement of claim or correcting a spe-
cific procedural act may be considered
partial amendment. The fundamental
difference between complete amend-
ment and partial amendment lies in the
scope of the amendment. While com-
plete amendment affects the entirety of
the procedural acts undertaken in the
proceedings, partial amendment brings
about a change only with respect to a
specific procedural act or claim.

Decision, bearing the Basis number
2021/8, the Decision number 2026/1
and dated 08.05.2026, of the Grand
General Assembly for the Unification of
Judgments of the Court of Cassation
reads as follows:

“Amendment is divided into two types:
complete amendment and partial
amendment. In the case of partial
amendment, pursuant to Article 179 of
the Code of Civil Procedure, a claim set
out in the statement of claim may be
increased/expanded or modified. In the
case of complete amendment, by con-
trast, the cause of action or the subject
matter of the proceedings is modified
and a new statement of claim is sub-
mitted. Although the amended action is
not entirely unrelated to the original
action, it acquires a new character. Ac-
cordingly, where the plaintiff seeks to
expand or modify the relief sought, par-
tial amendment should be used; where
the plaintiff wishes to assert an entirely
new claim based on new facts, complete
amendment should be used. Complete
amendment effectively takes the pro-
ceedings back to the beginning. Pursu-
ant to Article 179 of the Code of Civil
Procedure, since the effects of the
amendment extend back to the com-
mencement of the proceedings, the
procedural acts previously performed
become ineffective. Partial amendment,
on the other hand, takes effect from the
time the amendment is made and there-
fore does not invalidate the procedural
acts performed from the commence-
ment of the proceedings; the proceed-
ings continue from the point they have
reached.” [2]
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Under the decision of the Grand General
Assembly for the Unification of Judg-
ments of the Court of Cassation under
review, the issue arises as to whether a
new claim that was not included in the
statement of claim at all may be intro-
duced into the proceedings by way of
partial amendment. In other words, the
dispute does not concern the modifica-
tion or increase of the amount of an ex-
isting claim, but whether an independent
claim that was not originally made the
subject matter of the proceedings may be
added to the proceedings through partial
amendment.

Accordingly, what is significant for the
purposes of the decision is not the exist-
ence of the mechanism of amendment
itself, but rather where the boundaries of
partial amendment begin and end. The
primary purpose of amendment is to ena-
ble the parties to remedy procedural er-
rors or deficiencies arising during the
proceedings. In this respect, amendment
is regarded as one of the means of over-
coming the prohibition on the expansion
or modification of claims and defenses.

However, whether amendment grants the
parties an unlimited power to modify
their claims remains a matter of debate.
According to a view adopted by certain
chambers of the Court of Cassation,
amendment should be limited to modifi-
cations made within the existing subject
matter of the proceedings. Accordingly, a
new action cannot be brought within
pending proceedings by way of amend-
ment, and therefore an additional claim
cannot be added to the relief sought
through amendment. In such a case, what
is involved is no longer the correction of
an existing procedural act, but the asser-
tion of a new claim. [3]

By contrast, another view adopts a more
flexible approach, particularly with re-
spect to claims arising from the same
legal relationship. According to this view,
where the material facts have been set
out in the statement of claim but a claim
arising therefrom has been inadvertently
omitted, allowing such omission to be
remedied by way of amendment, provid-
ed that the opposing party’s right to de-
fense is preserved, would better serve
procedural economy.

3. THE STATEMENT OF CLAIM, THE RE-
LIEF SOUGHT, AND THE PRINCIPLE OF
CONFORMITY WITH THE RELIEF SOUGHT

In civil litigation, the plaintiff is required
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to clearly set out in the statement of
claim the legal protection sought. Indeed,
pursuant to the principle of party disposi-
tion set forth in Article 24 of the Code of
Civil Procedure, one of the fundamental
principles governing civil litigation, the
court may not examine or adjudicate any
case ex officio without a request from one
of the parties. Likewise, under the princi-
ple of conformity with the relief sought,
set forth in Article 26 of the Code of Civil
Procedure, the court is bound by the re-
lief sought by the parties and may not
award more than what is sought or grant
relief on a matter different from that
sought.

These principles governing civil litigation
clearly demonstrate that the subject
matter of the proceedings is determined
by the parties’ will. The court cannot ren-
der a decision on a matter that has not
been requested by the plaintiff. Accord-
ingly, the subsequent assertion, by way of
partial amendment, of a new claim that
was not included in the statement of
claim must be assessed directly in light of
the principle of conformity with the relief
sought.

On the other hand, pursuant to the princi-
ple of procedural economy set forth in
Article 30 of the Code of Civil Procedure,
which plays an important role in civil pro-
cedure, the court is required to ensure
that the proceedings are conducted with-
in a reasonable time and without unnec-
essary expense. Accordingly, methods
that enable the dispute to be resolved
within a single set of proceedings are of
particular importance in civil litigation.

4. DIVERGENT APPROACHES IN THE CASE
LAW OF THE COURT OF CASSATION

The fundamental issue addressed by the
decision on the unification of judgments
was the divergence in practice among the
different chambers of the Court of Cassa-
tion.

Some chambers of the Court of Cassation
and the General Assembly of Civil Cham-
bers of the Court of Cassation have adopt-
ed the view that a claim not included in
the statement of claim cannot be added
to the proceedings by way of amend-
ment. According to this approach, amend-
ment is intended to correct procedural
acts within the scope of the existing pro-
ceedings; the addition of a claim that has
never been made the subject matter of
the proceedings, however, constitutes a
new action. In other words, although the
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plaintiff may increase or expand the relief
sought along the same line, a claim that
was not originally made the subject
matter of the proceedings cannot be
brought within the scope of the action by
way of amendment. [4]

By contrast, certain chambers have
adopted a different approach. Particularly
in disputes involving multiple claims aris-
ing from the same legal relationship, such
as employment receivables, it has been
accepted that a claim inadvertently
omitted from the statement of claim may
be subsequently asserted by way of
amendment. The principal grounds un-
derlying this approach include procedural
economy and the right to seek judicial
remedies. Indeed, the 9th Civil Chamber
of the Court of Cassation has held that
where the facts have been set out in the
statement of claim but certain heads of
claim have been inadvertently omitted, it
should be possible to assert such claims
by way of amendment. According to the
Chamber, such an approach would reduce
the need to bring a separate action and
contribute to the more efficient conduct
of the proceedings.

5. DECISION OF THE GRAND GENERAL
ASSEMBLY FOR THE UNIFICATION OF
JUDGMENTS OF THE COURT OF CASSA-
TION

The Grand General Assembly for the Uni-
fication of Judgments of the Court of Cas-
sation, having considered the divergent
views outlined above, concluded that a
claim not included in the statement of
claim cannot be introduced into the pro-
ceedings by way of partial amendment.

Decision, bearing the Basis number
2021/8, the Decision number 2026/1 and
dated 08.05.2026, of the Grand General
Assembly for the Unification of Judg-
ments of the Court of Cassation reads as
follows:

“... In light of the nature of amendment as
explained in detail above, it is not possible
to introduce into the proceedings, by way
of partial amendment, a matter that was
not originally made the subject matter of
the action and thereby make it part of the
proceedings. The issue here is not the
increase or expansion of an existing claim,
which the law permits by way of amend-
ment, but rather the addition of a new
claim that has never previously been as-
serted or made the subject matter of the
action.
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However, given that partial amendment is
intended to correct omissions or errors in
the statement of claim and that, following
partial amendment, the proceedings re-
main the same action that was originally
brought, allowing a new claim that was
not previously made the subject matter of
the action to be introduced by way of
partial amendment would, in effect,
amount to bringing a second action.

In other words, subsequently making a
claim that was not included in the state-
ment of claim the subject matter of the
proceedings by way of partial amendment
would, technically speaking, amount to
using the mechanism of amendment in
the pending proceedings in a manner that
results in the initiation of a new/second
action. This would, so to speak, transform
partial amendment into a means of bring-
ing an additional action, which is clearly
not permitted under the applicable statu-
tory provisions.

Following the deliberations conducted in
light of all the foregoing considerations, it
was decided that, in civil litigation, a claim
not included in the statement of claim
cannot be introduced into the proceedings
by way of partial amendment.” [2]

The fundamental approach adopted in
the decision is that amendment is intend-
ed to correct existing procedural acts and
cannot, however, be used as a means of
introducing a new subject matter into the
proceedings.

The most significant consequence of this
approach is that a claim not expressly set
out in the statement of claim cannot sub-
sequently be asserted by way of amend-
ment. This preserves the connection be-
tween the subject matter of the proceed-
ings and the relief sought, while reinforc-
ing the principle that the scope of the
court’s adjudicatory authority is deter-
mined by the parties’ will.

The decision also clearly makes an im-
portant contribution to legal certainty.
The defendant knows from the outset of
the proceedings which claims it is re-
quired to defend against and can prepare
its defense accordingly. The subsequent
introduction of a new claim may give rise
to certain issues concerning the defend-
ant’s right to be heard.

However, according to the views oppos-
ing the decision, particularly with respect
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to claims arising from the same legal rela-
tionship and based on the same facts,
requiring a separate action to be brought
would prolong the proceedings and con-
flict with the principle of procedural econ-
omy.

6. GENERAL ASSESSMENT OF THE DECI-
SION

The decision of the Grand General Assem-
bly for the Unification of Judgments sets
out an important and systemically con-
sistent approach with respect to the fun-
damental principles of civil procedure
law. The determination of the subject
matter of the proceedings and the relief
sought at the outset is essential both for
enabling the parties to anticipate their
legal positions and for defining the scope
of the proceedings.

However, a strictly narrow interpretation
of the mechanism of amendment may, in
certain cases, make it more difficult to
obtain substantive relief. Particularly in
disputes involving multiple claims arising
from the same legal relationship, requir-
ing a party to bring a separate action
merely because one claim was inadvert-
ently omitted may raise concerns from
the perspective of procedural economy.

7. CONCLUSION

In civil procedure, the subject matter of
the proceedings and the relief sought are
determined by the parties’ will, which is a
natural consequence of the principles of
legal certainty and party disposition. At
the same time, the legislature has intro-
duced the mechanism of amendment to
remedy deficiencies in procedural acts
and prevent the loss of rights.

Amendment allows the parties to modify,
in whole or in part, procedural acts they
have previously undertaken, but it does
not confer an unlimited power to make
changes.

In particular, partial amendment is in-
tended to correct specific procedural acts
within the scope of the existing proceed-
ings and cannot result in the introduction
of a new claim that was not included in
the statement of claim at all.

The decision of the Grand General Assem-
bly for the Unification of Judgments of the
Court of Cassation dated 8 May 2026
likewise held that a claim not included in
the statement of claim cannot be added
to the proceedings by way of partial
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amendment. This approach may be re-
garded as sound in terms of the principle
of conformity with the relief sought, the
principle that the parties must introduce
the factual basis of the proceedings, and
the protection of the defendant’s right to
be heard. Indeed, asserting a new claim
outside the subject matter of the pro-
ceedings by way of amendment could
exceed the boundaries of the existing
action and effectively result in the initia-
tion of a new action.

However, with respect to certain claims
arising from the same legal relationship
and based on the same facts, it remains
open to debate whether requiring a sepa-
rate action to be brought is compatible
with the principle of procedural economy.

Therefore, the application of the mecha-
nism of amendment requires a balanced
approach between legal certainty, the
right to seek judicial remedies, and proce-
dural economy.

In conclusion, the decision on the unifica-
tion of judgments has resolved the diver-
gence of views in practice by defining the
limits of partial amendment and has es-
tablished an important precedent for
preserving the subject matter of the pro-
ceedings in civil litigation.
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