Issue: 17

We are glad to share April
issue of our Law Bulletin
which includes recent le-
gal developments and news
globally and in Tiirkiye.

All the content herein is
for information purposes
only and please contact us
for further information.

Please note that the arti-
cles herein, originally writ-
ten in Turkish, have been
translated with the sup-
port of Al-based tools. All
translations were reviewed
and edited by human edi-
tors.

Editors:
Burcu Celik Gokgcen
Fatma Sengiin

OZGUNLAW
LAW BULLETIN

Obstruction of On-Site Inspection, Personal
Devices and Liability: A Review of the Com-
petition Board’s Decision Nr. 24-23/533-224

Under enforcement of competition law, the
power to conduct on-site inspections is regarded
as one of the most effective tools available to the
authority for monitoring market conduct and
uncovering infringements. Set out under Article
15 of Law Nr. 4054 on the Protection of Compe-
tition, this power plays a critical role particularly
in detecting covert violations such as cartels and
the abuse of a dominant position. However, the
advancement of technology and the digitaliza-
tion of business practices have not only expand-
ed the scope of on-site inspection powers but
have also given rise to new legal debates regard-
ing the limits of these powers. (Page 2)

Dissolution and Liquidation of Limited Liabil-
ity Companies

The termination of the legal existence of limited
liability companies under the Turkish Commercial
Code Nr. 6102 (“TCC”) consists of a two-stage
structure: dissolution and liquidation. Upon the
completion of the liquidation process, the legal
personality of the company ceases with the dereg-
istration of the trade name from the trade registry.
Dissolution refers to the elimination of the legal
basis that enables the company to continue its
commercial activities as a result of the occurrence
of one of the grounds set forth under Article 636
of the TCC. As a consequence of dissolution, the
company enters into liquidation. (Page 7)
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The Limit of the Right to Dividends in Incor-
porated Companies: Non-Annulment By the
Court of A Resolution not to Distribute Divi-
dends

The most important and fundamental objective of
incorporated companies is to generate profit at the
end of their operating periods and to distribute
such profit obtained. This objective has a nature
that cannot be waived or eliminated. However,
this does not mean that every profit earned must
necessarily be distributed. The right to dividends
granted to shareholders is subject to certain limi-
tations. Such limitations arise from the necessity
to preserve the company’s economic stability and
to ensure the continuation of its development.
Dividends are defined as the specific and determi-
nable portion of the profit, must be paid by the
company to each shareholder. (Page 4)

Stock Amnesty in Companies

Stock amnesty in companies is not strictly a legal
or technical term, but rather a tax measure that
provides an opportunity to adjust and bring
discrepancies  between  actual  (physical)
inventories and those recorded in accounting
books into the records without exposure to any
penalties or severe sanctions. It is generally
included within “restructuring/tax amnesty laws”
enacted by the state. Inventories to be recorded in
the company’s books must be shown in the
inventory list at their fair market value as of the
date of notification. Fair market value is the
normal purchase and sale price of the asset as of
the valuation date. (Page 11)

An Analysis of Work in Excess of Agreed Hours in Part-Time Employment and Actions for Determi-
nation of Period of Service

Part-time employment is recognized where an employee’s weekly working hours are determined to be
substantially shorter than full-time working hours. In practice, numerous problems arise where a part-time
employee performs work in excess of the agreed working hours. This article examines the principles of part
-time employment, work in excess of agreed hours in part-time employment, and actions for determination
of period of service in relation to part-time employment. (Page 14)
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OBSTRUCTION OF ON-SITE INSPECTION, PERSONAL DEVICES AND LIABILITY:
A REVIEW OF THE COMPETITION BOARD’S DECISION NR. 24-23/533-224

1. Introduction

Under enforcement of competition law,
the power to conduct on-site inspections
is regarded as one of the most effective
tools available to the authority for moni-
toring market conduct and uncovering
infringements. Set out under Article 15 of
Law Nr. 4054 on the Protection of Compe-
tition, this power plays a critical role par-
ticularly in detecting covert violations
such as cartels and the abuse of a domi-
nant position.

However, the advancement of technology
and the digitalization of business practices
have not only expanded the scope of on-
site inspection powers but have also given
rise to new legal debates regarding the
limits of these powers. In this context, the
inclusion of mobile devices, platforms
containing personal data, and individual
communication tools within the scope of
inspections creates certain conflicts of
interest in terms of constitutional rights,
the protection of personal data, and the
limits of administrative sanctions. In par-
ticular, it would not be inaccurate to state
that, under current conditions, the inter-
pretation of the concept of “obstruction
of on-site inspection” and the attribution
of liability arising from such conduct are
being shaped through practice.

The Competition Board’s decision dated
21.05.2024 and numbered 24-23/533-224
constitutes a concrete example of these
debates. The decision concerns a process
in which an administrative fine—initially
imposed on a legal entity due to a natural
person’s refusal to submit their mobile

device for inspection during an on-site
inspection—was annulled by a judicial
ruling and subsequently redirected direct-
ly to the individual concerned. In this
respect, the decision serves as an im-
portant precedent both in terms of the
limits of on-site inspection powers and
the identification of the subject of liabil-
ity. Indeed, although it is explicitly regu-
lated within the framework of competi-
tion law that sanctions may also be im-
posed on natural persons, this is not a
situation frequently encountered in prac-
tice.

2. Summary of the Case and the Legal
Framework of the Dispute

In this present case, an on-site inspection
was conducted at the District Representa-
tion Office of Alanya of the Union of
Chambers of Turkish Engineers and Archi-
tects, Chamber of Electrical Engineers,
within the scope of a preliminary investi-
gation carried out by the Competition
Board. During the inspection, the mobile
device of an individual who was a mem-
ber of the representation office was re-
quested to be examined; however, the
individual refused to submit the device
for inspection.

Consequently, the Competition Board
assessed this conduct as the obstruction
or hindrance of the on-site inspection and
imposed an administrative fine on the
relevant chamber. However, this decision
was annulled by the 12th Administrative
Court of Ankara. The Court determined
that the device subject to the inspection
was the individual’s personal phone, that

it had no direct connection with the
representation office, and that the rep-
resentation office had no obligation to
ensure that its members submit their
personal devices for inspection. On
these grounds, it concluded that di-
recting the administrative sanction to
the legal entity was unlawful.

Following the judicial ruling, the Compe-
tition Board conducted a new assess-
ment in line with the Court’s reasoning
and, this time, imposed the administra-
tive fine directly on the natural person
who had refused to submit their mobile
device for inspection. Thus, while the
addressee of the sanction was changed
with respect to the same act, the legal
characterization of the conduct was
preserved.

3. Scope of the On-Site Inspection Au-
thority and the Issue of Personal Devic-
es

The power to conduct on-site inspec-
tions is an administrative authority that
is interpreted broadly under enforce-
ment of competition law. Within the
scope of this power, the Authority may
examine undertakings’ books, docu-
ments, and electronic data, and may
take copies thereof. However, the limits
of this power become contentious, par-
ticularly when personal devices are con-
cerned. In this present case, the Court’s
approach makes a significant contribu-
tion to this debate.

The Court held that, unless a direct link
can be established between a personal
mobile device and the corporate activi-
ties, the failure to submit such a device
for inspection cannot be attributed to
the legal entity. This approach is signifi-
cant in delineating the boundaries of
the on-site inspection power. Indeed, in
today’s business environment, there is
an increasing intertwinement between
employees’ or members’ personal
phones and professional activities.

However, this does not mean that every
personal device automatically falls with-
in the scope of inspection. For an in-
spection to be considered lawful, there
must, at a minimum, be a reasonable
connection between the device in ques-
tion and the undertaking’s activities.



PAGE 3

Where such a connection has not been
established, a refusal to comply with the
request may still be characterized as
“obstruction”; however, the question of
who bears liability for such conduct must
be assessed separately. In this present
case as well, this distinction proved to be
decisive.

One of the most significant contributions
of the decision concerns the identification
of the addressee of administrative sanc-
tions.

Under the Competition Board’s initial
decision, directing the administrative fine
to the undertaking is an approach fre-
quently encountered under the general
logic of enforcement of competition law.

However, the Court found this approach
unlawful and emphasized that liability
must rest with the person who actually
committed the act.

Accordingly, for an administrative sanc-
tion to be imposed in respect of a con-
duct, the act must have been carried out
by the relevant person, and there must be
a direct link between that person and the
conduct in question.

In this present case, since no such link
could be established between the individ-
ual who refused to submit their mobile
device for inspection and the representa-
tion office, it was not considered possible
to hold the legal entity liable.

By contrast, the liability of the person
who directly engaged in the conduct was
accepted.

This approach has a limiting effect on the
tendency to directly attribute employees’
or members’ individual actions to the
legal entity.

4. Broad Interpretation of the Concept of
Undertaking and Individual Liability

Another notable aspect of the Court’s
judgment is the classification of the rele-
vant individual as an “undertaking” within
the meaning of competition law.

This finding once again demonstrates the
broad interpretation of the concept of an
undertaking in competition law.

For the purposes of competition law, an
undertaking may encompass not only
companies but also natural persons en-
gaged in economic activity.
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Accordingly, in this present case, it was
considered legally possible to impose an
administrative fine directly on the individ-
ual who refused to submit their mobile
device for inspection.

This approach carries significant implica-
tions.

First, individuals must now recognize that
they may be subject to competition law
sanctions not only through legal entities
but also directly on the basis of their own
conduct.

This creates an important sphere of re-
sponsibility, particularly for self-employed
professionals, consultants, and independ-
ent practitioners.

5. Interpretation of the Concept of Ob-
struction of On-Site Inspections

In this present case, another noteworthy
point is the characterization of the failure
to submit the mobile device for inspec-
tion as a direct obstruction of the on-site
inspection.

At this juncture, there was no divergence
of views between the Board and the
Court. The dispute rather focused on the
allocation of liability than on the legal
nature of the act itself.

This situation demonstrates that the Com-
petition Authority interprets its on-site
inspection powers quite broadly.

The Authority adopts a strict approach by
directly linking non-compliance with in-
spection requests to sanctions. However,
this strictness is balanced by the require-
ment that liability be attributed to the
correct subject.

The emphasis on individual liability arising
from the decision will require undertak-
ings to reassess their internal compliance
mechanisms.

It becomes increasingly important to es-
tablish clearer and more binding rules
regarding how employees and members
should behave during on-site inspection
processes.

6. Conclusion

The Competition Board’s decision dated
21.05.2024 represents an important ap-
proach in terms of striking a balance be-
tween the authority to conduct on-site
inspections and individual rights.
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The decision, on the one hand, preserves
the effectiveness of on-site inspections,
while on the other, clearly establishes
that administrative sanctions must be
directed at the correct subject.

In this respect, the decision goes beyond
a purely technical assessment under en-
forcement of competition law and reflects
the application of fundamental legal prin-
ciples to a concrete case.

In particular, in today’s rapidly digitalizing
environment, it can be said that this deci-
sion will play a guiding role in clarifying
the legal boundaries of inspections con-
ducted through personal devices and
data.
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THE LIMIT OF THE RIGHT TO DIVIDENDS IN INCORPORATED COMPANIES: NON
-ANNULMENT BY THE COURT OF A RESOLUTION NOT TO DISTRIBUTE

Introduction

The most important and fundamental
objective of incorporated companies is to
generate profit at the end of their oper-
ating periods and to distribute such profit
obtained. This objective has a nature that
cannot be waived or eliminated. Howev-
er, this does not mean that every profit
earned must necessarily be distributed.
The right to dividends granted to share-
holders is subject to certain limitations.
Such limitations arise from the necessity
to preserve the company’s economic
stability and to ensure the continuation of
its development.

Dividends are defined as the specific and
determinable portion of the profit, the
distribution of which has been resolved
by the general assembly, that must be
paid by the company to each shareholder

[1].

Article 507 of the Turkish Commercial
Code (“TCC”) defines the right as follows:
“Each shareholder is entitled to partici-
pate in the net period profit resolved to be
distributed to shareholders in proportion
to their shares, in accordance with the law
and the provisions of the articles of associ-
ation.” Dividends may be granted not only
to shareholders but also to certain per-
sons specified by law. Furthermore, pro-
vided that there is a provision in the arti-
cles of association, profit shares may also
be allocated to usufruct right holders,
holders of usufruct certificates, founders,
and members of the board of directors.

Resolution on the Distribution of Divi-
dends

DIVIDENDS

The authority to decide on the distribu-
tion of dividends belongs to the general
assembly. This authority is set out under
the TCC [2]. However, in order for a reso-
lution on dividend distribution to be
adopted, a proposal must first be pre-
pared by the board of directors.

Subsequently, this proposal must be sub-
mitted to the general assembly (TCC Art.
437/1). The dividend distribution proposal
prepared by the board of directors must
be made available for the examination of
shareholders at the company’s headquar-
ters and branches at least fifteen days
prior to the general assembly meeting, in
an appropriate manner (TCC Art. 437/1).

The resolution on dividend distribution
must be adopted by the general assembly
by taking into consideration the proposal
together with the financial documents,
accounts, and financial statements. The
authority to decide on dividend distribu-
tion is listed among the non-transferable
powers of the general assembly under the
Law.

While adopting a resolution on dividend
distribution, the general assembly must
take into consideration the provisions of
the law and the articles of association.
Otherwise, such circumstance would re-
quire the annulment of the general as-
sembly resolution.

The provisions of the articles of associa-
tion setting out dividend distribution must
comply with the mandatory provisions of
the law and the nature of the dividend
right [3]. If the articles of association do
not contain any provision regarding divi-
dend distribution, the resolution on divi-
dend distribution must be adopted freely,
provided that it is in compliance with the
law.

Annulment of the Resolution on Divi-
dend Distribution

The annulment of general assembly reso-
lutions is set out under Article 445 of the
TCC. Pursuant to this provision, if a reso-
lution adopted by the general assembly is
contrary to the law, the articles of associ-
ation, or the principle of good faith, an
action for annulment may be filed before
the commercial court of first instance,

seated at the company’s headquarters,
in three months.

The general assembly resolutions sub-
ject to litigation shall remain valid until a
judgment is rendered. An annulment
action may be brought in three months
as of the date on which the resolution
was adopted, and this period is a per-
emptory time limit.

Company shareholders have the right to
request the annulment of the general
assembly’s decision either to distribute
or not to distribute dividends [4].

However, in cases where the general
assembly has not adopted any resolu-
tion regarding the distribution of divi-
dends, it is not possible to file an annul-
ment action, since there is no resolution
that can be subject to annulment.

The subject matter of an annulment
action is a legally existing resolution of
the general assembly. Indeed, under
one of its decisions, the Court of Cassa-
tion explicitly stated that it is not possi-
ble to request the annulment of a non-
existent general assembly resolution.

Annulment of the General Assembly
Resolution

The general assembly is the highest
decision-making and governing body of
an incorporated company. For this rea-
son, resolutions adopted by the general
assembly are binding on all sharehold-
ers. Where the conditions for annulabil-
ity are met, such resolutions may be
annulled, thereby preventing them from
producing legal effects and consequenc-
es. This matter is set out under Article
445 of the TCC.

Through this provision, limitations are
imposed on shareholders holding major-
ity voting power and on those who
could otherwise pass resolutions at will.
In this context, an annulment action
may be brought against general assem-
bly resolutions.

In order for such an action to be filed,
the resolution must be contrary to the
law, the articles of association, or the
principles of good faith.
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The Law also sets out the persons entitled
to bring this action and the time limits
within which it must be filed. The persons
listed under the Law may file an annul-
ment action in three months before the
commercial court of first instance seated
at the place where the company’s head-
quarters is situated.

The persons entitled to bring such an
action are set out under Article 446 of the
TCC. Accordingly; the following persons
may bring an annulment action:

- Shareholders who were present at the
meeting and voted against the resolution
and had their dissenting vote duly record-
ed in the minutes;

- Shareholders, whether they attended
the meeting or not, regardless of whether
they voted against or in favor, who allege
that: the meeting was not duly convened,
the agenda was not properly announced,
persons or their representatives who
were not entitled to attend the general
assembly participated and voted, they
were unlawfully prevented from attend-
ing or voting, and that the aforemen-
tioned irregularities affected the adoption
of the resolution;

- The board of directors;

- Each member of the board of directors,
if the implementation of the resolutions
would result in their personal liability.

The legal nature of the annulment deci-
sion is that of a destructive formative
right. Since the annulment of general
assembly resolutions is a right that seeks
the retroactive elimination of a resolution
from the date it was adopted, it consti-
tutes a destructive formative right.

The exercise of this right is possible only
through litigation, pursuant to Article 445
of the TCC [5]. In light of all the foregoing,
an action for annulment brought against
general assembly resolutions is a destruc-
tive formative action in legal nature, and
the judgment rendered as a result of such
action is a formative decision. [6]

The Effect of the Court Judgment in an
Annulment Action

A court judgment annulling a general
assembly resolution produces legal effect
only upon becoming final. Until the judg-
ment becomes final, the general assembly
resolution continues to produce its legal
effects.
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Provided that an annulment action has
been filed, it is also possible to request
the suspension of the execution of the
general assembly resolution.

The court may decide to stay the execu-
tion after hearing the members of the
board of directors and the auditors.

At the same time, if the court considers
that it is in the interest of the company, it
may also order the suspension of execu-
tion without hearing the members of the
board of directors and the auditors. There
are also decisions of the Court of Cassa-
tion adopting this view.

Conclusion

In an annulment action brought against a
general assembly resolution not to dis-
tribute dividends, the court may decide
not to annul the resolution.

In order for annulment to be granted, the
resolution must have been adopted in
violation of the articles of association or
the law, as explained above.

Likewise, if the general assembly has not
adopted any resolution regarding the
distribution of dividends, an annulment
action cannot be filed in such a case ei-
ther.

The general assembly is not always
obliged to adopt a resolution on dividend
distribution. A resolution not to distribute
dividends may also be adopted due to the
need to preserve the company’s econom-
ic stability and ensure the continuation of
its development.

As long as this situation does not become
continuous, it will not be annulled by the
court. The non-distribution of dividends

“M\»'%Wm\’
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must not become a permanent practice.
These resolutions adopted by the general
assembly must comply with the principle
of good faith set out under Article 2 of the
TCC.

In several decisions, the Court of Cassa-
tion has also emphasized that this right
must not be abused.

Accordingly, it is understood that when
assessing the validity of resolutions con-
cerning dividend distribution, not only the
company’s economic justifications but
also whether the resolution was adopted
in good faith must be examined.

For further information:
Fatma Sengin, Legal Intern
info@ozgunlaw.com
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DISSOLUTION AND LIQUIDATION OF LIMITED LIABILITY COMPANIES

1. INTRODUCTION

The termination of the legal existence of
limited liability companies under the
Turkish Commercial Code Nr. 6102
(“TCC”) consists of a two-stage structure:
dissolution and liquidation. Upon the
completion of the liquidation process, the
legal personality of the company ceases
with the deregistration of the trade name
from the trade registry.

Dissolution refers to the elimination of
the legal basis that enables the company
to continue its commercial activities as a
result of the occurrence of one of the
grounds set forth under Article 636 of the
TCC. As a consequence of dissolution, the
company enters into liquidation.

Liquidation denotes the process com-
mencing with the occurrence of a ground
for dissolution and ending with the dereg-
istration of the capital company from the
trade registry and the consequent termi-
nation of its legal personality. It should be
emphasized that the company does not
lose its legal personality at the moment of
dissolution.

During the liquidation process, the com-
pany continues to exist under the desig-
nation “in liquidation”; however, its field
of activity becomes limited to matters
relating to liquidation. The legal existence
of the company terminates upon the de-
registration from the trade registry, car-
ried out pursuant to the application filed
by the liquidators following the comple-
tion of the liquidation process. [1]

This article examines the dissolution and
liquidation of limited liability companies

and, within this context, evaluates their
differences from incorporated companies.

2. DISSOLUTION OF LIMITED LIABILITY
COMPANIES

In legal doctrine, the dissolution of a com-
pany is defined as a change of purpose.
Accordingly, upon dissolution, the active
purpose of generating and sharing profit
through joint effort transforms into the
passive purpose of liquidating the compa-
ny’s assets. [2]

Article 636 of the TCC sets forth the
grounds for the dissolution of a limited
liability company. Accordingly, a limited
liability company shall be dissolved in the
following circumstances:

(i) the occurrence of a ground for dissolu-
tion, as stipulated under the articles of
association;

(i) a resolution of the shareholders’ gen-
eral assembly;

(iii) the opening of bankruptcy proceed-
ings;

(iv) other cases prescribed by law; and

(v) a court decision.

Among these circumstances, the occur-
rence of a dissolution event stipulated
under the articles of association, bank-
ruptcy, and other statutory grounds are
characterized as ipso facto dissolution,
whereas a resolution of the shareholders’
general assembly and a court decision are
classified as dissolution.

2.1. Events of Ipso Facto Dissolution

Grounds for ipso facto dissolution arise
either from the articles of association or

from statutory provisions. In limited
liability companies, shareholders may
stipulate certain events under the arti-
cles of association as grounds for disso-
lution. Upon the occurrence of a con-
tractual ground for dissolution, the com-
pany is automatically dissolved. The
most significant statutory ground is the
opening of bankruptcy proceedings.
Pursuant to Article 165 of the Debt En-
forcement and Bankruptcy Law Nr.
2004, bankruptcy is opened upon the
issuance of a bankruptcy order. In the
event of the opening of bankruptcy, the
company is dissolved and enters liquida-
tion. In such cases, the liquidation pro-
cess is conducted in accordance with
the provisions of the Debt Enforcement
and Bankruptcy Law.

2.2. Events of Dissolution

(i) Resolution of the Shareholders’ Gen-
eral Assembly: Pursuant to Article 616
of the TCC, the resolution to dissolve the
company falls within the non-assignable
powers of the general assembly of a
limited liability company. In addition,
under Article 621 of the TCC, a resolu-
tion on the dissolution of a limited liabil-
ity company requires the concurrent
presence of at least two-thirds of the
votes represented and the absolute
majority of the entire share capital car-
rying voting rights. Where these require-
ments are satisfied, the general assem-
bly of the limited liability company may
adopt a resolution to dissolve the com-
pany. Upon such resolution, the compa-
ny is dissolved.

(ii) Court Order:

- Article 636/2 of the TCC sets out disso-
lution on the grounds of organ deficien-
cy. It provides as follows: “Where one of
the company’s mandatory organs has
not existed for a long period of time, or
where the general assembly cannot
convene, the commercial court of first
instance at the company’s registered
office, upon request of a shareholder or
a company creditor, shall hear the man-
agers and grant the company a period
to bring its situation into compliance
with the law. If the deficiency is not rem-
edied within the prescribed period, the
court shall order the dissolution of the
company.”
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Accordingly, where the company’s man-
datory corporate organs are absent or
unable to convene, a shareholder or a
creditor may bring an action for the disso-
lution of the company.

- Article 636/3 of the TCC sets out dissolu-
tion on just cause. It provides as follows:
“In the presence of just cause, any share-
holder may request the dissolution of the
company from the court. Instead of order-
ing dissolution, the court may decide to
pay the claimant shareholder the real
value of their share and expel the share-
holder from the company, or it may adopt
another appropriate and acceptable solu-
tion depending on the circumstances.”

Accordingly, each shareholder may re-
quest the dissolution of the company in
the presence of just cause. The concept of
“just cause” has been explained under the
decision, bearing the Basis number
2019/795, the Decision number 2022/374
and dated 24.03.2022, of the General
Assembly of Civil Chambers of the Court
of Cassation as follows:

“Pursuant to to the aforementioned provi-
sion, each shareholder may request the
dissolution of the limited liability company
in the presence of just cause. The determi-
nation of what constitutes “just cause” is
left to the discretion of the court in light of
the specific circumstances of the case and
the nature of the allegations raised. In
essence, a situation in which the corpo-
rate relationship has been irreparably
damaged to such an extent that it can no
longer be maintained on the basis of good
faith constitutes a just cause for the disso-
lution of a limited liability company.

In other words, circumstances leading to
the loss of trust within the partnership or
rendering the continuation of the compa-
ny unbearable for the shareholders in
accordance with the principle of good
faith may be regarded as just causes for
dissolution. Indeed, no shareholder can be
expected, in line with the principle of good
faith, to continue a corporate relationship
that has become intolerable for them. The
concept of just cause is inherently flexible
and may encompass different meanings
depending on the particularities of each
individual case.” [3]

2.3. Consequences of the Dissolution of a
Limited Liability Company

In the event that the company is dissolved
by a court decision, the dissolution is
registered with and published by the
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trade registry upon the court’s order.
Where the company is dissolved for any
other reason, the duty to register and
announce the dissolution rests with the
managers of the limited liability company.
Except for exceptional cases, a dissolved
company enters into liquidation. Pursuant
to Article 533 of the TCC, by reference to
Article 643 of the TCC, it is mandatory for
the company’s trade name to include the
phrase “in liquidation” once it enters
liguidation status.

3. LIQUIDATION OF LIMITED LIABILITY
COMPANIES (LIQUIDATORS, LIQUIDA-
TION PROCESS, AND TERMINATION OF
LIQUIDATION)

Liquidation is the entirety of the process-
es involving the completion of the compa-
ny’s ongoing affairs, the conversion of its
assets into cash, the collection of receiva-
bles, the payment of debts, and the distri-
bution of any remaining value to the
shareholders. The ultimate purpose of
liguidation is to terminate the company’s
proprietary relations and bring its legal
existence to an end through its deregis-
tration from the trade registry. As a re-
sult, upon dissolution, the purpose of
liguidation replaces the company’s corpo-
rate objective, and the company’s activi-
ties are carried out solely for the purpose
of liquidation. [4]

In the liquidation of a limited liability
company, Article 643 of the TCC refers to
the provisions governing the liquidation
of incorporated companies.

Accordingly, the provisions applicable to
incorporated companies regarding the
liquidation procedure and the powers of
corporate organs during liquidation are
also applied to limited liability companies.

3.1 Liquidators

As a rule, liquidation is carried out by the
liquidators. A liquidator is the person who
performs the representation and manage-
ment functions of the company during
the liquidation period. In the external
relations of a company in liquidation,
representation is exercised through the
liquidators, and the powers of the corpo-
rate organs are limited to the purposes of
liguidation. Pursuant to Article 535 of the
TCC, “Upon the company entering into
liquidation, the duties and powers of the
organs are restricted to those transac-
tions that are necessary for the conduct
of the liquidation and, by their nature,
cannot be performed by the liquidators.”
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There are two main methods for the ap-
pointment of liquidators:

(i) Appointment of liquidators by general
assembly resolution: A liquidator may be
appointed by the articles of association or
by a resolution of the shareholders’ gen-
eral assembly of the limited liability com-
pany. Where no liquidator is appointed by
the articles of association or the general
assembly, liquidation is carried out by the
manager or the board of managers of the
limited liability company pursuant to Arti-
cle 536 of the TCC.

(ii) Appointment of liquidators by court
decision: Where the dissolution of the
company is effected by a court decision, it
is expressly set out under Article 536/3 of
the TCC that the liquidator shall be ap-
pointed by the court.

The duties of the liquidator are to con-
duct the liquidation process while pre-
serving the company’s assets. In this con-
text, the liquidator is required to take
over the company’s books and records,
prepare an inventory and balance sheet,
collect the company’s receivables, pay its
debts, sell company assets where neces-
sary, and follow up the deregistration
process upon completion of the liquida-
tion.

Under the decision, bearing the Basis
number 2022/83, the Decision number
2023/2102 and dated 28.03.2023, of the
12th Civil Chamber of the Court of Cassa-
tion, the duties of the liquidator and the
liquidation process are summarized as
follows:

“In summary, the liquidation process un-
der the provisions of the aforementioned
law may be described as follows: the liqui-
dators shall identify all assets and liabili-
ties of the dissolved company, and after
obtaining approval for the relevant bal-
ance sheet, collect the company’s receiva-
bles, convert the existing assets into cash
by selling them, and subsequently pay the
company’s debts to its creditors.

If any surplus remains, it shall be distribut-
ed to the shareholders in proportion to
their shareholding structure, as set out
under the articles of association. There-
after, together with the relevant balance
sheet, the liquidators shall apply to the
trade registry office by submitting a peti-
tion in order to complete the deregistra-
tion process, thereby effecting the compa-
ny’s deregistration from the registry.
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During liquidation, since all assets of the
company are converted into cash, the
company’s debts are settled therefrom,
and any remaining amount is distributed
to the shareholders, as reflected in the
balance sheet, and no remaining assets
exist, there would consequently be no
obligation to submit a declaration of as-
sets.” [5]

3.2. Liquidation Activities

The liquidation process constitutes a peri-
od of activity that is “limited to liquidation
purposes” commencing as of the moment
the company is dissolved. The liquidation
activities are set out under Articles 540 et
seq. of the TCC:

(i) Initial inventory and balance sheet:
Upon assuming office, the liquidators
shall promptly prepare an inventory and a
balance sheet reflecting the company’s
assets and financial position at the com-
mencement of liquidation, and such docu-
ments are submitted to the shareholders’
general assembly for approval (Article 540
of the TCC).

(ii) Call and protection of creditors: Per-
sons who are identified as creditors based
on the company’s books and records are
notified that the company has been dis-
solved through three announcements
made at one-week intervals. These an-
nouncements are published in the Trade
Registry Gazette, on the company’s web-
site, and via any publication method, as
stipulated under the articles of associa-
tion. Creditors are thereby invited to noti-
fy their claims to the liquidators (Article
541 of the TCC).

(iii) Collection of receivables and conver-
sion of assets into cash: The liquidator
shall take the necessary actions for the
collection of the company’s receivables
and shall convert the assets included in
the company’s estate into cash in accord-
ance with the purpose of liquidation.

(iv) Payment of debts and taking neces-
sary measures: Liquidation is primarily
based on the protection of creditors. For
this reason, as a rule, distribution to
shareholders is not possible before the
company’s debts have been paid. Where
it is established that the company’s assets
are sufficient to cover its liabilities, undis-
puted and due claims, as well as the
claims of creditors who apply following
the announcement period and prove their
receivables, shall be paid. Debts that are
not yet due shall be immediately settled
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by way of discounting, pursuant to Article
542/1-h of the TCC, based on the interest
rate applied by the Central Bank of the
Republic of Turkiye for short-term loans.
In addition, the amounts corresponding to
the claims of creditors known to the com-
pany but who fail to notify their claims
shall be deposited with a bank designated
by the Ministry of Trade. With respect to
debts that are not yet due or are disput-
ed, security shall be provided by depos-
iting an amount sufficient to cover such
liabilities with a notary, thereby ensuring
the necessary protection. [1]

(v) Distribution of the remaining assets
to shareholders: After the debts of the
company in liquidation have been paid
and the share capital contributions have
been returned, any remaining assets of
the company in liquidation shall, unless
otherwise provided under the articles of
association, be distributed among the
shareholders in proportion to their paid-
in capital contributions and preferential
rights. However, no distribution may be
made before the expiry of the three-
month period prescribed by law, com-
mencing as of the third announcement
inviting creditors (Article 543 of the TCC).

3.3. Termination of Liquidation

The completion of liquidation does not, in
itself, automatically terminate the legal
personality of the company. For the legal
personality to be extinguished, the com-
pany must be deregistered from the trade
registry. According to the approach of the
Court of Cassation, the completion of
liquidation and the registration of deregis-
tration are distinct processes, and the
termination of the company’s legal per-
sonality is contingent upon the registra-
tion of its deregistration.

Decision, bearing the Basis number
2024/344, the Decision number
2025/504 and dated 10.09.2025, of the
General Assembly of Civil Chambers of
the Court of Cassation reads as follows;

“29. Pursuant to Article 533 of the Turkish
Commercial Code, a dissolved incorpo-
rated company enters into liquidation. A
company in liquidation retains its legal
personality until the completion of the
liquidation process, including its relations
with shareholders, and continues to oper-
ate under its trade name with the phrase
“in liquidation” added. Liquidation refers
to the process of converting the compa-
ny’s assets into cash, collecting receiva-
bles, paying debts, and, if any surplus
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remains, distributing it to the sharehold-
ers as a rule. Liquidation is deemed com-
pleted upon the final settlement of these
operations. Since the completion of liqui-
dation operations is necessary, the legal
personality and legal capacity of the dis-
solved company continue to exist during
the liquidation process.

However, although the completion of
liquidation is _a necessary condition for
the extinction of the legal personality of
an _incorporated or limited liability com-
pany established upon registration with
the trade registry, it is not sufficient in

itself.

In other words, pursuant to Article 545/1
of the TCC, for the termination of the
legal personality of an incorporated com-
pany, after the completion of liquidation,
the liquidators must apply for the dereg-
istration of the company’s trade name
from the trade registry in order to elimi-
nate _its formal existence, and this re-
quest must be accepted and the deregis-
tration must be registered.

With the deregistration of the company’s
trade name from the trade registry, the
legal personality of the incorporated or
limited liability company comes to an
end, and the company loses its legal
existence and legal capacity. (Unal Tekin-
alp, Sermaye Ortakliklarinin Yeni Hukuku
(The New Law of Capital Companies), 4th
ed., Istanbul, 2015, p. 192).

30. As can be seen, the dissolution of an
incorporated company or a limited liabil-
ity company and the termination of its
legal personality—namely the complete
extinction of its legal existence—are
entirely distinct concepts. A company
that has been dissolved and entered into
liquidation, and whose liquidation proce-
dures have been fully completed, cannot
be regarded as having lost its legal per-
sonality unless it is also deregistered
from the trade registry. In other words,
in order to conclude that an incorporated
company has ceased to exist as a legal
entity, both the full completion of the
liquidation process and the deregistra-
tion of the company from the trade regis-
try must occur cumulatively, as required
for legal certainty and security. (Asuman
Yilmaz, Tiirk Ticaret Kanunu’'na Gére
Anonim ve Limited Sirketlerde Ek Tasfiye
(Supplementary Liquidation in Incorpo-
rated and Limited Liability Companies
under the Turkish Commercial Code),
Banking and Commercial Law Journal,
2016, Vol. XXXII, Issue. 2, p. 154)” [6]
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For this reason, one of the duties of the
liquidators is, upon completion of the
liguidation process, to apply to the trade
registry and ensure the registration of the
deregistration of the company’s trade
name. The legal personality of the compa-
ny is terminated as a result of the full
completion of the liquidation proceedings
and the company’s deregistration from
the trade registry.

4. DIFFERENCES BETWEEN LIMITED LIA-
BILITY COMPANIES AND INCORPORATED
COMPANIES IN THE CONTEXT OF DISSO-
LUTION AND LIQUIDATION

The dissolution and liquidation regimes of
limited liability companies and incorpo-
rated companies exhibit a significant de-
gree of similarity within the systematic
framework of the Turkish Commercial
Code. The primary reason for this is that
the provisions governing the consequenc-
es of dissolution and the liquidation pro-
cedure for limited liability companies
explicitly refer to the rules applicable to
incorporated companies (Articles 636/5
and 643 of the TCC). Despite this similari-
ty, certain differences arise due to the
distinct nature of the two types of compa-
nies.

4.1. Differences in Actions for Dissolution
on Just Cause

In a limited liability company, any share-
holder may bring an action for dissolution
on just cause (Article 636/3 of the TCC). In
contrast, in incorporated companies, the
right to file an action for dissolution on
just cause is granted only to shareholders
meeting the statutory shareholding
thresholds (Article 531 of the TCC). This
distinction is consistent with the more
“person-oriented” structure of limited
liability companies and the fact that the
corporate relationship is based on closer
and more personal ties among sharehold-
ers.

4.2. Differences in Terms of Corporate
Organs

In limited liability companies, the person-
al relationship among shareholders may
have a more direct influence on corporate
management and decision-making mech-
anisms. For this reason, “deadlock” situa-
tions—such as the inability of the share-
holders’ general assembly to convene,
disputes regarding the appointment of
managers, or the de facto paralysis of
management and representation—are
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more frequently regarded as grounds for
dissolution in limited liability companies.

4.3. Similarity in the Liquidation Regime

In the liquidation of a limited liability
company, Article 643 of the TCC refers to
the liquidation provisions applicable to
incorporated companies. For this reason,
there is no fundamental difference be-
tween the two types of companies in
terms of the technical aspects of the liqui-
dation process, such as the appointment
of liquidators, the preparation of the in-
ventory and balance sheet, the calling of
creditors, the payment of debts, and the
distribution of the liquidation surplus.
Accordingly, the differences primarily
arise at the pre-liquidation stage, namely
in relation to the grounds for dissolution
and the processes leading to dissolution.

5. CONCLUSION

The dissolution and liquidation of a lim-
ited liability company are structured un-
der the Turkish Commercial Code as a two
-stage system following one another.
Upon dissolution, the company’s profit-
oriented business purpose ceases to exist,
and this is replaced by the purpose of
liguidating its assets.

With dissolution, the company enters into
liguidation; however, it does not lose its
legal personality at this stage. During
liquidation, the company continues to
exist under the designation “in liquida-
tion,” and the powers of its organs are
restricted to the purposes of liquidation.

The complete extinction of legal personal-
ity occurs only upon the registration of
the company’s deregistration from the
trade registry following the completion of
liguidation. The Court of Cassation also
considers the registration of deregistra-
tion as a mandatory condition for the
termination of legal personality.

During the liquidation process, the liqui-
dators prepare the initial inventory and
balance sheet of the company, call upon
creditors, collect receivables, convert the
company’s assets into cash, pay its debts,
and, if any surplus remains, distribute it to
the shareholders.

Upon completion of this process, an appli-
cation is made to the trade registry for
the deregistration of the company’s trade
name, thereby bringing the company’s
legal personality to an end.
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Finally, although there is a general simi-
larity between limited liability companies
and incorporated companies in terms of
the liquidation regime, significant differ-
ences arise particularly with respect to
the grounds for dissolution and termina-
tion. Indeed, the fact that any sharehold-
er in a limited liability company may file
an action for dissolution on just cause
indicates that personal elements of the
corporate relationship are more decisive
in this type of company.

By contrast, the requirement in incorpo-
rated companies that the right to bring a
dissolution action be subject to certain
shareholding thresholds is closely linked
to their capital-oriented structure.

In addition, the more limited organ struc-
ture in limited liability companies and the
closer relationships among shareholders
may, in practice, more frequently give rise
to managerial deadlocks and consequent
dissolution claims.

For further information:
Osman Serhat Demirci, Legal Intern
info@ozgunlaw.com

References:

1. Yavuz Mustafa, Customs and Trade
Journal, Year 10, Issue 31, March 2023,
pp. 43-52.

2. Poroy R., Tekinalp U. and Camoglu E.
(2017), Poroy R., Tekinalp U., and
Camoglu E. (2017), Ortakliklar Hukuku-II
(Company Law-Il), Istanbul: Vedat Pub-
lishing.

3. Decision, bearing the Basis number
2019/795, the Decision number 2022/374
and dated 24.03.2022, of the General
Assembly of Civil Chambers of the Court
of Cassation

4. Altintas Selguk (2021), TTK’ya Gore
Anonim Sirketlerin Tasfiyesi (Liquidation
of Incorporated Companies under the
Turkish Commercial Code), Ankara, Seckin
Publishing.

5. Decision, bearing the Basis number
2022/83, the Decision number 2023/2102
and dated 28.03.2023, of the 12th Civil
Chamber of the Court of Cassation

6. Decision, bearing the Basis number
2024/344, the Decision number 2025/504
and dated 10.09.2025, of the General
Assembly of Civil Chambers of the Court
of Cassation

10


https://www.ozgunlaw.com/en/legal-team/osman-serhat-demirci-1082

PAGE 11

LAW BULLETIN

ISSUE: 17

STOCK AMNESTY IN COMPANIES

INTRODUCTION

Stock amnesty in companies is not strictly
a legal or technical term, but rather a tax
measure that provides an opportunity to
adjust and bring discrepancies between
actual (physical) inventories and those
recorded in accounting books into the
records without exposure to any penalties
or severe sanctions. It is generally includ-
ed within “restructuring/tax amnesty
laws” enacted by the state.

In businesses, the following issues may
arise over time:

- Goods that appear in the records but do
not actually exist,

- Goods that exist in reality but are not
recorded in the books,

- Incorrectly valued inventories.

Stock amnesty provides an opportunity to
formally correct these inconsistencies by
bringing them into compliance with offi-
cial records.

SCOPE OF STOCK AMNESTY

The stock amnesty scheme generally co-
vers two main situations:

Inventories Recorded in the Books but
Not Physically Available

Goods that appear in the accounting rec-
ords of businesses but do not actually
exist fall within this scope. In such cases,
taxpayers remove the relevant goods
from their records and pay tax at speci-
fied rates.

Inventories Physically Existing but Not
Recorded in the Books

Goods that exist in the business but have
not been recorded in the accounts are

included in the records at fair market
value. In this process, a certain amount of
VAT is also payable.

Taxpayers who wish to benefit from the
stock amnesty must apply to the tax ad-
ministration within the periods, specified
under the related applicable regulations.
The implementation process generally
consists of the following steps:

-Comparison of physical inventory with
accounting records

- Identification of discrepancies

- Submission of a tax return

- Payment of the calculated tax

- Adjustment of accounting records

As a result of this process, the company’s
inventory records are brought into align-
ment with the actual physical situation.

Inventories to be recorded in the compa-
ny’s books must be shown in the invento-
ry list at their fair market value as of the
date of notification.

Fair market value is the normal purchase
and sale price of the asset as of the valua-
tion date. This value may also be deter-
mined by the company’s management.
No separate valuation report is required
for this purpose.

ACCOUNTING PROCESS

When stock amnesty is declared, VAT is
paid to the relevant tax office based on
the value of the declared goods. In ac-
counting records, this transaction is gen-
erally reflected as follows: ,

-On the assets side: The declared invento-
ry amount is recorded under the Invento-
ries account.

- On the liabilities side: A corresponding
account is opened for these inventories,
such as 525 Goods Recorded Under
Amnesty (or a similar special fund ac-
count). [1]

This account is a special fund account
included within the company’s equity. Its
purpose is to reflect the position of these
assets—initially unrecorded but later
formalized—within shareholders’ equity.

CAN IT BE DISTRIBUTED TO SHARE-
HOLDERS?

This issue represents one of the most
critical legal distinctions in stock amnes-
ty practice.

According to one view, the stock amnes-
ty regime—also referred to as the goods
inventory declaration—provides a sig-
nificant advantage to the shareholders
of companies that make such a declara-
tion.

Under this view, the amounts recorded
in the special fund account as a result of
the declaration are not considered divi-
dend distributions when transferred to
shareholders; therefore, they are not
subject to any taxation, including with-
holding tax.

Accordingly, individual shareholders are
not required to file an annual income
tax return for the amounts transferred
to them in this way, and if they are al-
ready filing an annual return due to
other sources of income, they do not
include these amounts in their declara-
tions and they are not taxed.

The same conclusion applies where the
shareholders are legal entities. In such
cases, the amounts transferred by com-
panies that have made a goods invento-
ry declaration to their corporate share-
holders are not included in the recipient
company’s taxable corporate income
and are not subject to corporate tax. [2]

From the perspective of the Tax Proce-
dure Law, the situation is as follows: The
Tax-Related Regulations approach the
issue purely from the standpoint of the
“Tax Receivable.”

The state essentially states: “This asset
already belonged to you; you have now
recorded it. If you transfer it to your
shareholder, | do not treat it as income
or profit, and therefore | do not consid-
er it as tax evasion, nor do | require
withholding tax.”
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However, the Tax Procedure Law is con-
cerned only with the tax liability owed to
the state. It does not determine whether
funds may be distributed out of the com-
pany; that authority lies with the Turkish
Commercial Code (TCC). From the per-
spective of the TCC, however, the situa-
tion is as follows;

Article 462 of the TCC (Capital Increase
from Internal Resources): This provision
sets out that funds recorded in the bal-
ance sheet and permitted by the related
applicable regulations may be added to
the company’s capital. Since the stock
amnesty fund is treated as an internal
source within the company, it may be
incorporated into the share capital.

Articles 507 and 509 of the Turkish Com-
mercial Code (Dividend Distribution):
These provisions set out that only net
profit for the period and freely distributa-
ble reserves may be distributed as divi-
dends. The funds arising from stock am-
nesty do not constitute “operating
profit”; rather, they are an “adjustment
entry.” Therefore, they do not technically
qualify as “distributable profit”.

DISTRIBUTION RESTRICTION

The amounts monitored in this account
may not be withdrawn from the business
or distributed to shareholders. If an
attempt is made to distribute these
amounts to shareholders as if they were
dividends, the liabilities outlined below
may arise.

1. Corporate Tax: The distributed amount
is treated as income for the relevant peri-
od and becomes subject to corporate tax.

2. Withholding: A tax withholding obliga-
tion arises in connection with dividend
distribution (withholding tax).

Restriction under the TCC: The Issue of
“Distributable Profit”

Even if the Tax Procedure Law sets out
that “no tax will be levied,” the Turkish
Commercial Code (TCC) comes into play.
For a payment to be distributed to share-
holders as a “dividend,” it must, under
Articles 507 and 509 of the TCC, originate
from:

1. The profit for the period, or
2. Freely distributable reserves.

This raises the question of whether the
stock amnesty fund constitutes profit. In
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short, it can be stated that stock amnesty
cannot be regarded as profit.

This fund is, in essence, a “correction or
offsetting” account opened on the liabili-
ties side of the balance sheet, corre-
sponding to the increase in assets
(inventory) on the assets side.

Possibility of Being Considered a Capital
Reduction

If this fund is distributed to shareholders,
both the Ministry of Finance and the TCC
framework may characterize it as a
“Capital Reduction.”

-In terms of Tax Procedure Law: Even if
the provision states that it is “not subject
to taxation,” the withdrawal of this fund
in cash from the company reduces the
company’s equity.

-Articles 473-475 of the TCC (Capital Re-
duction): If there is an outflow from the
company that is capital in nature, creditor
notification requirements must be ob-
served, and capital reduction procedures
must be followed. If funds are withdrawn
from the company under the name of
“profit distribution” without following
these procedures, it would constitute an
irregular practice.

Addition to Capital

A possible course of action for this fund is
its incorporation into share capital. When
this amount is added to capital, no in-
come tax arises for shareholders, as there
is no outflow of assets from the company,
and no withholding tax obligation is trig-
gered for the company.

If a capital reduction is carried out after
such an increase, it may be presumed—
primarily for tax purposes—that the
amounts originating from this fund are
the first to be distributed, which could
lead to taxation assessments.

It can be stated that there is no strict
statutory time limit prescribed for the
capitalization of this fund; however, the
fund should not be withdrawn from the
company or transferred to another ac-
count in a manner inconsistent with its
nature.

Adding the stock amnesty fund to share
capital is generally considered the most
appropriate approach both for strength-
ening the equity structure and for incor-
porating the amount into registered capi-
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tal without triggering taxation at the point
of capitalization. However, once convert-
ed into share capital, any subsequent
cash distribution may become subject to
taxation.

CONCLUSION

In summary, setting aside the option of
adding the fund to share capital, it can be
concluded that the resources arising from
stock amnesty cannot be directly distrib-
uted to shareholders. The main reasons
for this can be briefly summarized as fol-
lows:

- In terms of the Tax Procedure Law:
Withdrawal of this fund from the compa-
ny is considered as the transfer of a “tax-
exempt gain to shareholders.” The legisla-
tor grants the tax advantage only on the
condition that this fund remains within
the company’s structure, particularly
within its share capital.

- In terms of the TCC: Every amount dis-
tributed must originate from commercial
profit. The stock amnesty fund, however,
does not constitute commercial profit; it
is a “notional (fictitious) balancing item”
used to equalize the assets and liabilities
sides of the balance sheet.

Its distribution would, in technical terms,
amount to a return of capital, which is
contrary to the principle of creditor pro-
tection.
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AN ANALYSIS OF WORK IN EXCESS OF AGREED HOURS IN PART-TIME
EMPLOYMENT AND ACTIONS FOR DETERMINATION OF PERIOD OF SERVICE

Part-time employment is recognized
where an employee’s weekly working
hours are determined to be substantially
shorter than full-time working hours. In
practice, numerous problems arise where
a part-time employee performs work in
excess of the agreed working hours. This
article examines the principles of part-
time employment, work in excess of
agreed hours in part-time employment,
and actions for determination of period of
service in relation to part-time employ-
ment.

Principles of Part-Time Employment

Part-time employment is set out under
Article 13 of the Labor Law. Accordingly;

“Where an employee’s normal weekly
working hours are determined to be sub-
stantially shorter than those of a compa-
rable employee employed under a full-
time employment contract, the contract
shall be deemed a part-time employment
contract.

An employee employed under a part-time
employment contract may not, solely on
the grounds that the employment con-
tract is part-time, be subjected to differen-
tial treatment in comparison with a com-
parable full-time employee, unless justi-
fied by objective reasons.

The wages and divisible monetary bene-
fits of a part-time employee shall be paid
proportionately to the duration of work
performed in comparison with a compara-
ble full-time employee.

A comparable employee is an employee
employed full-time in the same or a simi-
lar position at the workplace.

In the absence of such an employee at the
workplace, a full-time employee perform-
ing the same or similar work in a compa-
rable workplace within the same line of
business shall be taken as the basis for
comparison.

Where there is a suitable vacant position
at the workplace, requests by employees
for transfer from part-time to full-time
employment or from full-time to part-time
employment shall be taken into consider-
ation by the employer, and vacant posi-
tions shall be announced in due time.”

Weekly working hours may be deter-
mined up to a maximum of 45 hours. In

part-time employment, however, such
working hours must be determined as less
than 45 hours per week. According to the
case law of the Court of Cassation, work-
ing arrangements of 30 hours per week or
less are regarded as part-time employ-
ment.

“Under Article 13 of Labor Law Nr. 4857,
an employment contract in which the
employee’s normal weekly working hours
are determined to be substantially shorter
than those of a comparable full-time em-
ployee is defined as a “part-time employ-
ment contract”. Working hours are set out
under Article 63 of the said Law as a maxi-
mum of 45 hours per week.

Since the aforementioned Article 13 refers
to a comparable employee, the normal
weekly working hours to be taken as the
basis in determining whether an employ-
ment contract is part-time shall be as-
sessed in comparison with a comparable
employee employed under a full-time
employment contract.

The weekly working time prescribed under
Article 63 of the Law constitutes the maxi-
mum limit.

Accordingly, the average weekly working
hours of a comparable employee in the
relevant line of business should be deter-
mined, provided that such hours do not
exceed 45 hours per week, and it should
then be assessed whether the agreed
working time has been reduced to a sig-
nificant extent.

Pursuant to Article 6 of the Regulation
on Working Hours related to the Labor
Law, “work performed up to two-thirds
of the comparable full-time work carried
out at the workplace shall constitute
part-time employment.”

Although the wording “less than two-
thirds” was used in the justification, the
Regulation provides that work per-
formed up to two-thirds of comparable
full-time work shall be regarded as part-
time employment.

Accordingly, where the normal working
time, determined as 45 hours per week
in comparison with a comparable em-
ployee, is agreed by the parties as 30
hours or less, the existence of a part-
time employment contract may be rec-
ognized.

The wages and divisible monetary bene-
fits of an employee working under a part
-time employment contract shall be paid
proportionately to the duration of work
performed in comparison with a compa-
rable full-time employee.” [1]

In part-time employment, the employee
may not be subjected to different treat-
ment compared to a comparable full-
time employee. Unless there is an objec-
tive reason justifying differential treat-
ment, no change may be made to the
terms and conditions of employment
solely on the ground that the employee
works part-time. Indeed, the case law of
the Court of Cassation has also ad-
dressed the principles relating to this
obligation of equal treatment:
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“It is stipulated under the Law that an
employee working under a part-time em-
ployment contract may not, in the ab-
sence of an objective justification, be sub-
jected to differential treatment solely on
this ground. It is possible for the employee
to claim rights—such as wages and other
monetary entitlements—that are to be
determined on a pro rata basis according
to the working time and remuneration of
a comparable full-time employee.

Furthermore, Article 5 of Labor Law Nr.
4857 expressly subjects such discrimina-
tion to sanctions; accordingly, it is also
possible to claim compensation for breach
of the duty of equal treatment.

Where the consequences of discrimination
do not relate to pecuniary or quantifiable
benefits, only compensation for breach of
the duty of equal treatment may be
awarded.

Although part-time employment is set out
under the Law, issues such as how seniori-
ty is to be determined, how employees are
to benefit from severance and notice enti-
tlements, and the method of calculation
of such rights are not explicitly set out at
the statutory level.

These matters have been clarified through
judicial decisions. Accordingly, whether
part-time work is performed on certain
days of the week or in the form of a few
hours each day, the Court of Cassation
has held that severance pay entitlement
and vacation rights may arise after the
employee completes one year as of the
date of commencement of work at the
workplace (Decision, bearing the Basis
number 2007/31462, the Decision number
2008/108 and dated 12.02.2008,0f the
9th Civil Chamber of the Court of Cassa-
tion).

The wage to be taken as the basis for
calculation must be the remuneration
received by the employee for part-time
work. In addition, in relation to employees
working under a part-time employment
contract, the notice period must be deter-
mined based on the total duration of the
employment relationship between the
date of commencement and the date on
which termination is intended.” [2]

Work in Excess of Agreed Hours in Part-
Time Employment

Under the Labor Law, the weekly working
time is set at 45 hours, and work exceed-
ing 45 hours per week is regarded as
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overtime. In part-time employment,
where the weekly working time is deter-
mined to be less than 45 hours, work
exceeding the agreed working time but
not exceeding 45 hours is defined as work
in excess of agreed hours.

“The claimant, in this present case, assert-
ed that following the first lawsuit, he con-
tinued to be employed under the same
working arrangement from 08.08.2008
until the termination of the employment
contract, and therefore claimed outstand-
ing wage differences and bonus entitle-
ments.

The court accepted that, due to the claim-
ant being required to work more than 30
hours per week after 08.08.2008, he was
deemed to have been employed on a full-
time basis.

Considering the constituent effect of the
first judgment, and assuming the ac-
ceptance of full-time employment, there
should be no difference in terms of the
amount of wage entitlement arising from
the claimant’s employment between 30
and 45 hours per week.

However, the reversal of the first judg-
ment awarding wage differences on the
grounds that “the claimant failed to prove
with concrete evidence that he worked at
least 45 hours every week, and since wag-
es are paid in consideration of work per-
formed, the acceptance of full-time em-
ployment does not necessarily mean that
the claimant worked at least 45 hours
every week” is based on a material error.

ISSUE: 17

Compliance with this reversal does not
constitute a procedural vested right in
favor of the defendant.

On the contrary, it is clear that the first
judgment, which created a constituent
effect, constitutes a procedural vested
right in favor of the claimant.

For an employee who is required to be
employed on a part-time basis, being
made to work in excess of 30 hours per
week entails the legal consequence of
being deemed to have been employed on
a full-time basis.

Accordingly, it must be accepted that the
employee is entitled to the weekly wage
corresponding to 45 hours, regardless of
whether 45 hours were actually worked. It
is not appropriate for the court to dismiss
the claim for wage differences by comply-
ing with our reversal decision, which is
based on a material error. For this reason,
the decision must be reversed.” [3]

According to the case law of the Court of
Cassation, where part-time employees
are required to work in excess of the
agreed working hours and such practice
becomes continuous, there is a risk that
the employee may be deemed to be em-
ployed on a full-time basis.

As a rule, the burden of proof that the
employee was consistently required to
work beyond the agreed part-time work-
ing hours rests with the employee.

Actions for determination of period of
service in part-time employment

Where an employee working under a part
-time employment contract is regularly
required to work in excess of the agreed
hours, and as a result social security con-
tributions are not fully paid, an action for
determination of period of service may be
brought for the purpose of establishing
the actual duration of employment.

Although the burden of proof regarding
work performed beyond the agreed part-
time hours is generally considered to rest
with the employee, the case law of the
Court of Cassation indicates that, due to
the public order nature of the actions for
determination of period of service, the
principle of ex officio examination prevails
to a greater extent.

Therefore, the burden of proof is not

assigned exclusively to one party in a
strict manner.
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“Paragraph 1 of the Provisional Article 7
of the Social Insurance and General
Health Insurance Law provides that: “Until
the effective date of this Law, insurance
commencement dates and service periods
under Law Nr. 506 dated 17/07/1964,
Law Nr. 1479 dated 02/09/1971, Law Nr.
2925 dated 17/10/1983, Law Nr. 2926
dated 17/10/1983 repealed by this Law,
Law Nr. 5434 dated 08/06/1949, and
under the funds subject to Article 20 of
Law Nr. 506 dated 17/07/1964, as well as
periods of actual service increment,
deemed service periods, borrowed and
reinstated periods, and insurance periods,
shall be assessed in accordance with the
provisions of the respective laws to which
they are subject.”

In this respect, in disputes concerning the
determination of service periods prior to
01.10.2008, the provisions of the repealed
Law Nr. 506 shall apply; whereas for the
period after this date, the provisions of
Law Nr. 5510 shall apply.

Paragraph 10 of Article 79 of the repealed
Law Nr. 506 provides that:

“If the documents set out under the Regu-
lation are not submitted by the employer,
or if the insured person cannot be identi-
fied by the Institution, insured persons
may prove their employment by applying
to the court within 5 years starting from
the end of the year in which their services
were rendered, and if they are able to
establish their service through a court
judgment, the total monthly earnings and
the number of premium payment days
stated in the court decision shall be taken
into account.”

Paragraph 9 of Article 86 of Law Nr. 5510
contains a provision in the same direction.

On the other hand, individuals who are
employed shall be deemed insured ex
lege upon the fulfilment of the conditions,
as set forth under the Law.

However, such persons must not fall with-
in the statutory exceptions provided
therein.

The acquisition of insured status without
the need for any further procedural act
follows from Articles 4 and 92 of Law Nr.
5510. However, the existence of actual
work is a prerequisite for the establish-
ment of insured status. Unless the exist-
ence of genuine and factual employment
is established, it is not possible to speak
of insured status.
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At this stage, it is necessary to examine
the evidence and factual circumstances
through which the existence of actual
work is to be established.

Considering that social security law has
characteristics falling within both public
law and private law, it is observed that
the principle of ex officio examination
prevails particularly in actions for deter-
mination of service periods.

Indeed, actions for determination of ser-
vice periods fall outside the scope of the
adversarial principle and are subject to
the principle of ex officio investigation;
therefore, in such cases, the burden of
proof cannot be attributed exclusively to
one party.

Since the existence of work activity may
be proven by any kind of evidence, in
such cases it is necessary to make use of
the employment records required to be
kept at the workplace as well as docu-
ments and evidence held by the Institu-
tion, and to obtain payroll records. It
should also be investigated whether any
labor inspector reports exist.

Where possible, individuals who may
have knowledge of the workplace during
the relevant period—such as managers
and employees of the workplace, as well
as persons working in neighboring or
nearby workplaces—should be identified
through law enforcement authorities and
heard as witnesses.

In addition, statements should be taken
regarding the position in which the in-
sured person worked, the duration of
work, the nature of the work, and wheth-
er the work was continuous, intermittent,
or seasonal, as well as the start and end
dates of employment and the wages re-
ceived.

While evaluating witness testimony, par-
ticular attention should be paid to its
credibility, including how the witnesses
acquired such information, their relation-
ship with the employer, employee, or
workplace, and the reliability of long-term
recollections.

It should also be considered how such
extensive information could be accurately
retained in human memory over many
years, and the statements should be cor-
roborated by other supporting evi-
dence.” [4]
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Conclusion

In  conclusion, part-time employment
relationships require the establishment of
a delicate balance between contractual
freedom and the principle of employee
protection in labor law practice. In partic-
ular, where the limits of part-time work
are exceeded in practice and such a situa-
tion becomes continuous, a reassessment
of the legal nature of the employment
relationship becomes inevitable.

Action for determination of period of
service has a legal nature that differs from
classical employment-related claims. This
is because such an action concerns not
only the individual interests of the parties,
but also directly affects public order and
the sustainability of the social security
system.

For this reason, the procedural and evi-
dentiary regime applicable to actions for
determination of service periods differs
significantly from that applicable to em-
ployment-related claims. In wage and
other labor receivable disputes, the ad-
versarial principle generally applies, and
the burden of proof rests, as a rule, on
the party asserting the claim.

By contrast, in actions for determination
of service periods, the judge is obliged to
act within the framework of the principle
of ex officio examination to uncover the
material truth. In this context, relying
solely on the employee’s allegations and
the evidence submitted by them may lead
to results contrary to the very purpose of
such proceedings.

Indeed, in actions for determination of
service periods, the existence of actual
work may be proven by any kind of evi-
dence; workplace records, payroll docu-
ments, institutional records, labor inspec-
tor reports, and witness statements must
be assessed together in a holistic manner.

Otherwise, an assessment based solely on
the parties’ statements may lead both to
unjust acquisition of insured status and to
the disregard of genuine employment
relationships.

In this context, in disputes arising from
part-time employment relationships, the
function of the action for determination
of service periods must be properly un-
derstood; it should be borne in mind that
this action is not a “claim for receivables,”
but rather a sui generis type of proceed-
ing aimed at the accurate determination
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of insurance periods and premium pay-
ment days. Accordingly, judicial authori-
ties are obliged to conduct a comprehen-
sive inquiry capable of revealing the ob-
jective truth, without being confined sole-
ly to the employee’s allegations.

Ultimately, actions for determination of
service periods play an important role in
preventing the abuse of part-time em-
ployment and ensuring that employees
are included in the social security system
in accordance with their actual working
time.

The proper fulfilment of this function is
only possible through the effective appli-
cation of the principle of ex officio exami-
nation and a holistic evaluation of the
evidence.

For further information:
Att. Seymanur Elmas
inffo@ozgunlaw.com
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