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Acquisition of Turkish Citizenship Through
Marriage

Acquisition of citizenship through marriage is
set out under Article 16 of the Turkish Citizen-
ship Law. Parallel to the amendment introduced
by the Law Nr. #4866, the first paragraph of the
article states that Turkish citizenship cannot be
acquired directly through marriage. According to
this provision, foreigners who have been married
to a Turkish citizen for 3 years and who are still
married may apply for acquisition of Turkish
citizenship through marriage. (Page 2)

Types of Legal Actions That Can Be Filed in
Case of Trademark Infringement and Its
Consequences

Within the scope of Article 149/1-a of the Indus-
trial Property Law, the action for determination of
infringement examines whether an act constitutes
infringement of a trademark right, rather than
determining the existence or non-existence of a
right or legal relationship, as foreseen in the ac-
tion for determination of infringement under
Article 106 of the Code of Civil Procedure. (Page
10)

The Concept of Counseling Measure Under
Child Protection Law

The differences in the development and needs of
children and the problems experienced in the
current situation have led to the necessity of mak-
ing child-specific regulations. The Turkish Penal
Code Nr. #5237 and the Child Protection Law Nr.
#5395 define a child as a person who has not
attained the age of eighteen, even if s/he becomes
an adult at an earlier age, and the scope of the
concept of childhood is broadly defined. (Page

18)
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Goodwill Compensation in Franchise Agree-
ments

The franchise agreement is a sui generis, anony-
mous, onerous and typical framework agreement
that imposes obligations on both parties and gives
rise to a continuous debt relationship. The fran-
chise agreement is not regulated under the law
and is a type of agreement that was born and
developed in practice within the framework of the
principle of freedom of contract. Although it
contains the characteristics of various contracts, it
is a unique type of agreement. (Page 7)

Division of Jurisdiction Between Intellectual
and Industrial Property Courts and
Commercial Courts of First Instance

As per Article 5 of the Turkish Commercial Code
Nr. #6102, all commercial cases and non-
contentious judicial proceedings of a commercial
nature are handled by the Commercial Courts. As
per Article 156 of the Industrial Property Law Nr.
#6769, all cases set out under the Industrial
Property Law are heard by the Civil Courts for
Intellectual and Industrial Property Rights. (Page
14)

Acquisition of Turkish Citizenship Through
Real Estate Investment (2024)

As per the Article #17 of the Turkish Citizenship
Law, a minor who is adopted by a Turkish citizen
may acquire Turkish citizenship as of the date of
the adoption decision, provided that there is no
obstacle in terms of national security and public
order. Another possibility is acquisition of Turk-
ish citizenship through marriage. It should be
noted that simply marrying a Turkish citizen will
not confer citizenship to the person. (Page 20)

Recent News

The European Court of Justice (ECJ) Reverses the European Commission's Decision to Prohibit the Mer-
ger, Ruling in Favor of lllumina and Grail! (Page 9)

Humana Agrees to Settle the Case by Paying $90 Million to the Federal Government in the Case “United
States Ex Rel. Scott v. Humana Inc.”! (Page 17,

Italy's Supreme Administrative Court Upholds Ban on Ryanair Charging Extra for Seating Next to Chil-
dren Under 12 or Disabled Passengers! (Page 24)

Spotify Dodges Huge Copyright Infringement Lawsuit Over Eminem Songs! (Page 24,
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ACQUISITION OF TURKISH CITIZENSHIP THROUGH MARRIAGE

1. Definition of the Concept of Citizen-
ship

When analyzing the citizenship law, it is
seen that the concept of citizenship is
expressed in different ways; it is used
together with the words citizenship, na-
tionality and the concept of dependence.
Although many of these concepts are
synonymous, dependence and citizenship
cover different situations. While citizen-
ship refers to the political and legal bond
between a natural person and the state,
dependence is the political and legal bond
that binds a person (natural or legal per-
son) or thing (aircraft, ships, etc.) to the
state. As can be understood from the
scope of these concepts, dependence is
an expression that also covers citizenship,
and since it has a broader meaning, it is
not always correct to use it in the same
sense as citizenship. [1]

There is no generally accepted and com-
mon definition of citizenship in the doc-
trine. Nomer attributes the reason for this
to the fact that a definition of citizenship
that is specific in nature and scope and
accepted by all people has not yet been
reached. [2]

In the most general sense, citizenship
refers to the bond between the human
element and the state. [3] In other words,
citizenship defines a bond between a
person and the state, which has legal and
political aspects. [4] Under Turkish law,
the definition of citizen is set out in sub-
paragraph (d) of the first paragraph of
Article 3 of the Turkish Citizenship Law
(TCL) as follows: “Turkish citizen refers to
a person who is bound to the State of the
Republic of Tirkiye by the bond of citizen-
ship”. [5]

2. Turkish Citizenship Law Nr. #5901

2.1. Preparation and Justifications of the
Turkish Citizenship Law Nr. #5901

Law Nr. #403 has undergone amend-
ments since its entry into force, and the
justified criticisms brought to the current
text of the Law have not gone unan-
swered. The lawmaker has brought to the
agenda to ensure the systemic integrity
within the citizenship law itself, as well as
to follow the developments in globaliza-
tion and directive principles in citizenship
law and to update the Law Nr. #403 in
this direction, which led to initiation of
the current Turkish Citizenship Law Nr.
#5901. [6]

The draft Turkish Citizenship Law and its
justification, as drawn up by the Ministry
of Interior, were first submitted to the
Turkish Grand National Assembly (TGNA)
by and through the Prime Ministry's cover
letter dated April 7, 2006 and numbered
#1824. At the end of the 22nd Legislative
Year, the Draft Law bearing the basis
number #1/1192, which was not dis-
cussed and became obsolete, was re-
submitted to the TGNA in the 23rd Legis-
lative Year by and through the Prime Min-
istry's letter dated November 8, 2007 and
numbered #4226 and was given the basis
number #1/458.

The Presidency of the Turkish Grand Na-
tional Assembly referred the Draft Law to
the European Union’s Harmonization,
Justice and Foreign Affairs Committees,
and to the Committee on Interior Affairs.

The Committee on Interior Affairs and the
European Union’s Harmonization Com-
mission submitted their reports on the bill
to the Presidency of the Turkish Grand

National Assembly in the 22nd Term and
the 23rd Term, the Committee on Interi-
or Affairs submitted its report to the
Presidency of the Turkish Grand Nation-
al Assembly on 28.06.2006 with the text
of the new bill, with the number #1232
and the number #90. [7]

In the general justification of the Draft
Law, first of all, the reason why a new
regulation on citizenship law is needed
is answered and it is stated that the
amendments made as a result of the
needs arising within the framework of
the conditions of the period disrupted
the systematic of Law No. 403. The gen-
eral justification also emphasizes the
amendment to Article #66 of the Consti-
tution and the necessity of harmoniza-
tion with the provisions of the Civil
Code.

In the general justification, the Europe-
an Convention on Nationality is also
referred to and the need to make a
regulation in accordance with this Con-
vention is mentioned. In fact, more than
one reference to this Convention in the
general justification creates the impres-
sion that the Law is drawn up on the
basis of a Convention to which we are
not a party, and there is an opinion in
the doctrine that it would be correct to
include other sources of international
law in the general justification. [8]

2.2 Turkish Citizenship Law Nr. #5901 in
General

Turkish Citizenship Law does not prohib-
it the cases of multiple citizenships. This
is because the directive principle of one
citizenship for all has lost its effect.

Interpretation of multiple citizenship
situations under the European Conven-
tion on Nationality is in the direction of
solving the problems arising from these
situations rather than preventing the
possession of multiple citizenships.

It is possible to say that the directive
principle that everyone should have
only one citizenship is not a goal to be
achieved under the Turkish Citizenship
Law, considering that acquisition of the
citizenship of another state by Turkish
citizens of their own will without per-
mission is not sanctioned, as the case
under the Law Nr. #403. [9]
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The system of acquisition of Turkish citi-
zenship under the Law Nr. #403, which
was criticized in the doctrine and in the
general justification of the Draft Turkish
Citizenship Law , has been amended by
the Law Nr. #5901. The system in the
Draft Law is a modern approach that has
also found its supporters in the doctrine.
While the Law Nr. #403 set out acquisi-
tion of Turkish citizenship under 3 head-
ings by focusing on the will of the person,
as explained above, this system has been
changed under the Turkish Citizenship
Law. Acquisition of citizenship is set out
under two headings under the Turkish
Citizenship Law; namely by birth (original)
or after birth (acquisition). [10]

While the Law Nr. #403 did not define the
concepts in the text of the law, the Turk-
ish Citizenship Law, on the contrary, de-
fines some of the concepts (multiple citi-
zenships, foreigners, etc.) under Article
#3. In addition, while the definition of
child is not included under the Turkish
Citizenship Law, this concept is defined
under the Regulation of the Turkish Citi-
zenship Law. In subparagraph (c) of Arti-
cle 3 of the Regulation of the Turkish Citi-
zenship Law, a child is defined as “a per-
son who has not turned the age of eight-
een”. In subparagraph (e) of the same
article, the concept of adult is defined,
stating that this concept corresponds to
the concept of adult person according to
the Turkish Civil Code.

2.3 Differences in Provisions on Marriage

The systematic gaps in the Law Nr. #403
were considered to be mostly related to
other types of acquisition or loss of citi-
zenship in the law, and the problems re-
garding acquisition of Turkish citizenship
through marriage were solved to some
extent with the amendment made to the
Law Nr. #403 through the Law Nr. #4866,
and therefore, acquisition of citizenship
through marriage was not amended
much.

The most important amendment regard-
ing the said acquisition is that acquisition
of Turkish citizenship through marriage is
set out among the ways of acquisition of
Turkish citizenship with the decision of
the competent authority. Thus, the de-
bates arising from the place of acquisition
in Law Nr. #403 have come to an end.
However, the conditions of being married
to a Turkish citizen or having settled in
Tirkiye with the decision of marriage,
which are listed in Article 7 of Law Nr.
#403 on exceptional acquisition of citizen-
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ship, are not included in the Turkish Citi-
zenship Law. [11]

In the event of the death of the foreign
spouse who is a Turkish citizen after the
application for acquisition of citizenship, it
did not include any regulation regarding
living in family unity with respect to the
application of the surviving foreign
spouse. In the doctrine, the absence of
this condition is an innovation introduced
by the Turkish Citizenship Law , and it has
been criticized that it was not required
only for surviving foreign spouses who
applied for citizenship under the previous
regulation, and it has been argued that
foreign spouses who have lived in a three-
year marriage union should benefit from
this provision even if they do not apply.
[12]

2.4. Acquiring  Turkish
through Marriage

Citizenship

Acquisition of citizenship through mar-
riage is set out under Article 16 of the
Turkish Citizenship Law. Parallel to the
amendment introduced by the Law Nr.
#4866, the first paragraph of the article
states that Turkish citizenship cannot be
acquired directly through marriage. Ac-
cording to this provision, foreigners who
have been married to a Turkish citizen for
3 years and who are still married may
apply for acquisition of Turkish citizenship
through marriage.

Pursuant to the Article, the applicants are
required to “live in family unity, not en-
gage in any activity incompatible with the
union of marriage, and not have any con-
dition that would constitute an obstacle
in terms of national security and public
order”.

As can be seen, the conditions of being
married for at least three years, continu-
ing the marriage and living in family unity,
as set out in Article 5 of the Law Nr. #403
as amended by the Law Nr. #4866, have
been preserved under the new regulation,
and the conditions of “not engaging in an
activity incompatible with the union of
marriage” and “not having a situation that
would constitute an obstacle in terms of
national security and public order” have
been added to these conditions. [13]

Although the condition of not engaging in
an activity that is incompatible with the
union of marriage is not included under
the Law, subparagraph 2/2-b of the Regu-
lation Nr. #2004/7275 stipulated “not to
engage in any activity such as prostitu-
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tion, mediating or forcing prostitution,
trafficking in women”.

Not engaging in an activity incompatible
with the union of marriage meets this
condition. In the doctrine, Tiryakioglu
justified use of this term and stated that a
condition that starts with prostitution or
mediating prostitution would create a
prejudice against foreigners. [14]

Likewise, although it is not included under
the Law Nr. #403, not having a condition
that would constitute an obstacle in
terms of national security and public or-
der is included among the conditions
sought in Article 2/2-c of the Regulation
Nr. #2004/7275. Although the Regulation
mentions general morality in addition to
national security and public order, this
issue is not included in the Turkish Citi-
zenship Law .

The condition of “living in family unity”,
which is listed as one of the main condi-
tions for acquisition of Turkish citizenship
through marriage under the Law, will be
objectively evaluated by the citizenship
application examination commission es-
tablished by the Turkish Citizenship Law.
The commission will investigate existence
of a real marriage and cohabitation be-
tween the spouses.

The examination and investigation con-
ducted by the Ministry of Interior through
the relevant provincial police directorate
and the commission has the characteris-
tics of a security investigation (Articles
#28-30 of the Regulation of the Turkish
Citizenship Law). The duty of the commis-
sion should be to prepare the file within
the limits of its authority set out in the
Law and Regulation of the Turkish Citizen-
ship Law, to complete the deficiencies in
the applications, if any, and to send the
file, prepared as such, to the Ministry of
Interior. However, the scope of the inves-
tigation to be conducted by the provincial
police directorates in the Regulation of
the Turkish Citizenship Law includes the
phrase “behaviors such as engaging in
prostitution and mediating in prostitu-
tion” and it is not clear what criteria will
be used to determine “such behaviors” in
the text. [15]
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3. Conditions for Acquiring Citizenship
through Marriage

Acquisition of Turkish citizenship through
marriage is regulated under Article 16 of
the Turkish Citizenship Law. Accordingly,
persons who meet the conditions set
forth in the article may acquire Turkish
citizenship through marriage. These con-
ditions will be discussed one by one be-
low.

3.1. A Valid Marriage of at least Three
Years

Article 16 of the Turkish Citizenship Law
stipulates that in order for a foreigner to
acquire citizenship through marriage, s/
he must have been married to a Turkish
citizen for at least three years and that
this marriage must be ongoing at the time
of application. Although not mentioned in
the article, there is no doubt that this
marriage must be a valid marriage under
the Turkish law. [16]

The legal validity of the marriage will be
determined in accordance with the rele-
vant provisions of the International Pri-
vate and Civil Procedure Law due to the
foreign element. Since the conjugal union
is closely related to the personal situation
of the parties, it is beneficial that the law
applicable to marriage is the law of the
state where the parties have intensive
and close relations. Since marriage brings
about significant changes in the personal
status of the parties, it is preferred that
the law applicable to the marriage of the
parties is the law of the state of which the
parties are citizens, or the law of the state
where the parties have their domicile or
habitual residence.

Accordingly, validity of the marriage will
be interpreted in accordance with the
provisions of Article 13/1 of the Interna-
tional Private and Civil Procedure Law in
terms of the capacity and conditions of
marriage, and Article 13/2 of the Interna-
tional Private and Civil Procedure Law in
terms of formal validity of the marriage.
Taking into account the interests of the
parties, Article 13 of the International
Private and Civil Procedure Law stipulates
that the national law of each party at the
time of marriage shall apply to the capaci-
ty and conditions of marriage. As for the
form of the marriage, the law of the place
where the marriage took place will be
applicable. Therefore, if one of the parties
does not have the capacity to marry ac-
cording to the national law, if the valid
conditions for marriage are not met or if
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the formal requirements are not complied
with, the marriage will be deemed invalid.
[17]

If the spouses marry in Turkey, the mar-
riage must have taken place before the
competent Turkish authorities. Under the
Turkish law, the marriage authorities are
the mayor or the officer to be assigned by
the same within the borders of the munic-
ipality and the headman in villages. Pursu-
ant to the Marriage Regulation, the Minis-
try of Interior may authorize provincial
civil registration and citizenship offices,
provincial and district mufti offices and
relevant foreign missions to act as mar-
riage registrars. However, pursuant to the
second paragraph of Article 7 of the Mar-
riage Regulation, if one of the spouses is a
foreigner, the competent authorities are
municipal officials and civil registration
offices, and the procedure must be car-
ried out within the borders of the prov-
ince or district.

Another condition for acquisition of Turk-
ish citizenship through marriage is that
the marriage of the foreigner and the
Turkish citizen must have lasted for at
least three years. The three-year period
must expire as of the date of application.
In addition, this marriage must continue
on the date of the decision to be made by
the Ministry of Interior on the application
of the foreigner. If the Turkish citizen
spouse of the foreigner applying for Turk-
ish citizenship is a person who subse-
quently acquired Turkish citizenship, the
calculation of the three-year period shall
be based on the date of acquisition of
Turkish citizenship by the person who
subsequently acquired Turkish citizenship,
in accordance with paragraph 25/3 of the
Regulation of the Turkish Citizenship Law.

3.2. Living in Family Unity

One of the conditions for acquiring Turk-
ish citizenship through marriage, as set
out under Article 16 of the Turkish Citi-
zenship Law , is living in a family union.
The condition requires that the marriage
must have lasted for 3 years and that the
marriage must have continued within a
family unity. [18]

The Turkish Citizenship Law does not in-
clude the condition of “actual cohabita-
tion”, which is also included under the
Law Nr. #403, and the condition of living
in family unity is deemed sufficient. In this
context, living in family unity is defined in
a meaning that includes actual cohabita-
tion in the usual way, but does not ex-
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clude the inability of the spouses to live
together in exceptional cases. In the doc-
trine, Gungor argued that, based on this
concept, as long as the feeling of being a
family does not disappear, it is possible
for the foreign spouse who cannot live
together temporarily, regardless of the
reason, to meet this condition. [19]

It can be said that the condition of living
in family unity is sought as a condition
that confirms whether the marriage is not
only for the purpose of acquiring citizen-
ship, but whether the marriage is actually
entered into with the intention to marry.
Whether or not one lives in a family unit
is determined through an examination
and investigation by the provincial police
directorate and the citizenship application
examination commission.

There are two exceptions to living in fami-
ly unity, one arising from the law and the
other from case law. The first exception is
stated in the second paragraph of Article
16 of the Turkish Citizenship Law. Howev-
er, this condition will not be fulfilled if the
marriage is terminated due to reasons
such as death or divorce before the appli-
cation for citizenship. [20]

The second exception is disruption of the
family unity due to force majeure. In the
doctrine, it is argued that it would be fair
to accept that, in addition to force
majeure, an unexpected event or a situa-
tion that is impossible for the person to
avoid (cas fortuit) also constitutes an
exception to the requirement of family
unity.

3.3. Foreign Spouse Not Engaging in an
Activity Incompatible with the Conjugal
Union

The person who will acquire Turkish citi-
zenship through marriage must not en-
gage in an activity incompatible with the
conjugal union. Under Article 28/1-b of
the Regulation of the Turkish Citizenship
Law, “behaviors such as engaging in pros-
titution or mediating in prostitution” are
listed as examples of what this means.

As can be seen, this requirement meets
the requirements of the Regulation Nr.
#2004/7275. Considering the historical
process of acquiring citizenship through
marriage in our law, it is seen that the
purpose of the lawmaker in introducing
this condition is to prevent the service of
this unity such as marriage, which is con-
sidered sacred by the Turkish nation, for
immoral purposes.
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Whether there is any “engaging” or not
will be determined by an investigation to
be conducted by the provincial police
directorate. The activities that are incom-
patible with the conjugal union are exem-
plified under the Regulation of the Turkish
Citizenship Law, and what “such behav-
iors” are and whether they are incompati-
ble with the conjugal union are evaluated
by the competent authorities according to
the characteristics of the case. According
to Nomer, these activities are the acts and
behaviors that would cause the foreigner
to divorce.

Gungor argues that in order not to ac-
quire Turkish citizenship due to incom-
patibility of the activity with the conjugal
union, the said activity must be an activity
that started after the union of marriage
was established, continued or repeated
within the conjugal union. [21]

3.4. The Foreign Spouse Does Not Have
Any Obstacle in terms of National Securi-
ty and Public Order

In the ways of acquiring citizenship by the
decision of the competent authority
(except for reacquisition of Turkish citi-
zenship) under the Turkish Citizenship
Law, in addition to the conditions specific
to each institution, the condition of “not
being an obstacle in terms of national
security and public order” is sought. Un-
der the Law Nr. #403, although this condi-
tion was not included in the text of the
law, it is seen in court decisions that there
was a secret directive regarding this con-
dition.

Article 16 of the Turkish Citizenship Law
does not contain an explanatory provision
on what should be understood by the
condition that would constitute an obsta-
cle in terms of national security and pub-
lic order. With the condition added to
acquisition of Turkish citizenship through
marriage, both the criticism of legality
brought during the applicability term of
the Law Nr. #403 has been taken into
consideration and the administration has
been given a very wide discretionary pow-
er with an uncertain content in interpre-
tation of the said condition. [22]

As mentioned above, the same condition
is also included in subparagraph (g) of
Article 11 of the Turkish Citizenship Law,
which sets out the conditions for acquir-
ing Turkish citizenship by the decision of
the competent authority. Under justifica-
tion of the said paragraph, it is stated that
“it is aimed to prevent acquisition of Turk-
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ish citizenship by those who pose a dan-
ger to national security and who engage
in activities against national interests and
the integrity of the country, those who
support such activities or those who are
in relations with such persons or organiza-
tions, and those who engage in activities
that disrupt public order such as riots,
sabotage, espionage, arms and drug
trafficking, forgery of documents”.

The concept of national security is de-
fined in Article 2/1-d of the Presidential
Decree on Organization and Duties of the
Secretariat General of the National Securi-
ty Council as “protection and safeguard-
ing of the constitutional order of the
State, its national existence, its integrity,
all its interests in the international arena,
including political, social, cultural and
economic, and its treaty law against all
kinds of external and internal threats”.

The definition first explains the values
that need to be protected and then em-
phasizes that these values must be pro-
tected against internal and external
threats. Regarding public order, the Con-
stitutional Court stated in one of its deci-
sions that it is difficult to define the con-
cept of public order precisely, and then
stated that public order is an all-
encompassing concept that aims to en-
sure peace and tranquility in society and
to protect the state and state organiza-
tions.

National security and public order may
limit fundamental rights and freedoms as
they are directly related to continuity of
the state. This situation can be found in
many articles of the Constitution.

Considering that even fundamental rights
and freedoms are restricted by citing the
concepts of national security and public
order, it should be accepted as a matter
of course that persons who have an ob-
stacle in terms of national security and
public order should not be naturalized in
the citizenship law in which the state
exercises its sovereign authority.

Persons who threaten national security
cannot acquire  Turkish  citizenship
through marriage. Examples of such per-
sons are spies/agents, members of intelli-
gence organizations or persons associated
with any terrorist organization. There is
no doubt that the State of the Republic of
Tirkiye may reject the requests of these
persons to acquire Turkish citizenship
through marriage in accordance with its
sovereignty.
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However, since this condition is sought
for the foreign spouse, it is not important
that the Turkish citizen married to the
foreign spouse has an obstacle in terms of
national security and public order.

The fifth paragraph of Article 72 of the
Regulation of the Turkish Citizenship Law
entitled “Research, investigation and va-
lidity period” is related to the condition
although it does not include the terms
national security and public order.

According to the provision of the para-
graph, “As a result of the research carried
out by the relevant institutions, if it has
been found that s/he has been engaged in
activities aimed at overthrowing the state
order established by the Constitution, has
cooperated with or materially supported
those engaged in these activities, has
been engaged in activities related to
crimes against the indivisible integrity of
the Republic of Turkey with its country
and nation, at home or abroad, within the
scope of the Anti-Terrorism Law Nr.
#3713, Those who are found to have par-
ticipated in the crimes of espionage and
treason, arms and narcotics smuggling,
human trafficking or to have been in con-
tact with them, and those who are sen-
tenced to imprisonment for more than six
months, even if it has been postponed,
expired, the announcement of the verdict
has been postponed, withheld, converted
into money or pardoned, except for negli-
gent crimes, s/he cannot acquire Turkish
citizenship."

According to Erten, although the distinc-
tion between national security and public
order is not clear in the paragraph, the
first part of the provision, which lists the
acts, is related to national security, while
the second part, which takes into account
the court decision and the duration of the
prison sentence, is related to public or-
der.

The Regulation of the Turkish Citizenship
Law sets out certain provisions for deter-
mination of whether a person is an obsta-
cle in terms of national security and pub-
lic order.

However, while Article 25/2-c of the Reg-
ulation of the Turkish Citizenship Law
stipulates that the application of persons
who are found to be “on trial for any
offense or convicted or detained” will not
be accepted, Article 26/1-e of the same
Regulation states that the documents
required for the application for acquisi-
tion of Turkish citizenship through mar-
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riage include “a certified copy of a court
decision finalized for any offense”, which
contradicts each other.

Pursuant to the second paragraph of Arti-
cle 35 of the Regulation of the Turkish
Citizenship Law, an archive search will be
requested from the Undersecretariat of
the National Intelligence Organization and
the Directorate General of Security “in
order to determine whether there are any
circumstances that would constitute an
obstacle in terms of national security and
public order” for the applicant to acquire
Turkish citizenship through marriage. The
conditions determined in the archive
search to be conducted pursuant to the
fourth paragraph of the same article must
be clearly notified. [23]

Conclusion

Acquisition of Turkish citizenship through
marriage pursuant to Article 16 of the
Turkish Citizenship Law is set out. There is
no direct acquisition of Turkish citizenship
through marriage and certain conditions
must be met.

In order for a foreigner who is married to
a Turkish citizen to acquire Turkish citi-
zenship, s/he must have been married for
at least three years, live in a conjugal
union, not engage in activities incompati-
ble with the conjugal union and not have
any circumstances that would constitute
an obstacle in terms of public order and
national security.

The presence of these conditions will be
examined by the commission specified
under the regulation, married persons will
be evaluated separately or jointly, and it
will be checked whether they fulfill these
conditions.

In the event that it is decided that these
conditions are met, this information will
be sent to the ministry and the decision
to acquire citizenship through marriage
will be made by the ministry.

For further information:
Shiva Malkog, Legal Intern
info@ozgunlaw.com
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GOODWILL COMPENSATION IN FRANCHISE AGREEMENTS

1. FRANCHISE AGREEMENT, ITS DEFINI-
TION AND LEGAL NATURE

There are several different definitions of a
franchising agreement under the related
applicable regulations and in practice.
Article 3/b of the Block Exemption Com-
muniqué on Franchise Agreements de-
fines a franchise agreement as:

"A franchise agreement whereby the
franchisor grants the franchisee the right
to use a franchise for the purpose of mar-
keting certain types of goods or services
in return for a direct or indirect financial
contribution and at least; 1) Use of a com-
mon brand or business name and giving a
uniform appearance to the facilities
and/or means of transportation; 2) Trans-
fer of know-how by the franchisor to the
franchisee; 3) An agreement containing
obligations for continuous commercial
and technical support of the franchisee by
the franchisor during the term of the
agreement”

The doctrine states:

"The franchisor may grant authorization
to the franchisee to use any registered
trademark or service mark for a definite
or indefinite period of time."

or

“In general, a continuous relationship in
which one person (the franchisor) author-
izes another person (the franchisee) to
carry out production, operation or mar-
keting activities through the use of its
own system and involves mutual obliga-
tions”

The franchise agreement is a sui generis,
anonymous, onerous and typical frame-
work agreement that imposes obligations
on both parties and gives rise to a contin-
uous debt relationship. The franchise
agreement is not regulated under the law

and is a type of agreement that was born
and developed in practice within the
framework of the principle of freedom of
contract. Although it contains the charac-
teristics of various contracts such as sales,
rent, service, proxy, agency, license, deal-
ership, it is a unique type of agreement.

The fact that it is a fully bilateral-
synallagmatic agreement stems from the
fact that the franchisee is basically under
the obligation to pay a fee, and the fran-
chisor is under the obligation to use its
commercial values, industrial property
rights such as trademarks, licenses, pa-
tents and designs. This relationship is
continuous throughout the term of the
agreement and is referred to as an agree-
ment that gives rise to a continuous debt
relationship in legal classification.

2. RIGHTS AND OBLIGATIONS OF THE
PARTIES UNDER A FRANCHISE AGREE-
MENT

As we have stated, the franchise agree-
ment is an agreement that imposes obli-
gations on both parties and the parties
have rights and obligations arising there-
from. In line with the explanations provid-
ed in the doctrine; the franchisor is obli-
gated to provide:

1. Pre-contractual information,

2. Use of the franchise system
(commercial values) (trademark, title,
know-how),

3. Protection and support for the franchi-
see.

The franchisee, on the other hand, is obli-
gated to;

1. Release the goods and/or services per-
sonally,

2. Use the franchise system,

3. Follow instructions and deal with in-
spections,

4. Pay the fees,

5. Show loyalty (non-competition, confi-
dentiality, information, and accountabil-
ity)

3. TERMINATION OF THE FRANCHISE
AGREEMENT

"Termination of the franchise agreement
has a number of consequences for the
parties. For the franchisee, the obligation
not to use and return the intangible
goods and the obligation not to compete

if a noncompetition agreement has
been executed, and for the franchisor,
the obligation to take back the goods
under the agreement, the obligation to
return the entrance fee and the obliga-
tion to pay the goodwill compensation if
the conditions are met.” [2] Upon termi-
nation of the agreement, the franchisee
must terminate use of all licenses, titles
and trademarks of the franchisor by the
franchisee. One of the issues that must
be ceased upon termination of the
agreement is the technical knowledge of
the franchisee, known as “know-how”.
Although the follow-up of the termina-
tion is not easy in practice, use of the
values that are unique to the franchisor
and that cause the franchisee to estab-
lish this contractual relationship should
be terminated in practice.

"Despite termination of the franchise
agreement, the franchisee's continued
use of the intangible goods constituting
the franchise system leads to civil and
criminal liability. If the intellectual and
industrial rights that the franchisee con-
tinues to use are registered, the provi-
sions of the Code of Industrial Property
shall apply, and if not, the provisions of
the Turkish Commercial Code regarding
unfair competition shall apply. On the
other hand, if the franchisee violates
this obligation, it is possible to be held
liable in accordance with the provisions
of the Turkish Code of Obligations." [3]

The franchisor, on the other hand, has
an obligation to assist in liquidation of
the business by taking back the goods in
the hands of the franchisee within the
framework of the post-contractual good
faith when the agreement is terminated,
and to claim for goodwill compensation
if certain conditions are met.

4. FRANCHISEE'S GOODWILL COMPEN-
SATION AND CONDITIONS

Goodwill compensation is also referred
to as portfolio compensation and cus-
tomer portfolio compensation in prac-
tice and is referred to as “goodwill com-
pensation” under our Law as per the
Article 122 of the Turkish Commercial
Code. Goodwill compensation has been
introduced to our law within the scope
of the steps of harmonization with the
Acquis Communautaire in the process of
candidacy to the European Union.
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In order for the Franchisee to claim for
goodwill compensation, the following
conditions must be met:

1. The agreement is terminated in such a
way that a goodwill compensation may be
claimed,

2. The franchisor continues to benefit
from the acquired customers,

3. Loss of income to the franchisee,

4. The payment of goodwill compensation
is equitable,

5. The claim must be filed within one year
of the termination of the franchise agree-
ment,

6. Monopoly rights have been granted to
the franchisee.

Paragraph 1 of the Article 122 of the Turk-
ish Commercial Code setting out the
goodwill compensation stipulates the
conditions of the claim as follows :

"(1) After termination of the contractual
relationship, the agent may claim for an
appropriate compensation from the prin-
cipal on the following conditions;

a) If, thanks to the new customers found
by the agent, the client keeps receiving
significant benefits even after termination
of the contractual relationship,

b) If, as a result of termination of the
contractual relationship, the agent loses
the right to demand the remuneration
that he would have obtained if the con-
tractual relationship had continued for
the works performed or to be performed
within a short period of time with the
customers brought into the business by
the same,

c) If it is equitable to do so, when the
facts and circumstances of the case are
evaluated.”

It is not possible to claim for goodwill
compensation in any type of termination
of the agreement, and in accordance with
the article #122/3 of the Turkish Commer-
cial Code, if the termination was not
made by the franchisee for just cause or if
the franchisor terminated the agreement
due to the franchisee's fault, then it is not
possible to claim for goodwill compensa-
tion in accordance with the rule of equity
and honesty:

“(3) If the agent has terminated the
agreement without any act of the princi-
pal justifying the termination, or if the
agreement has been terminated by the
principal for just cause due to the fault of
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the agent, the agent may not claim for
goodwill compensation.”

Another condition, as stipulated under
the Article #122 f. 1 of the Turkish Com-
mercial Code for the franchisee to claim
compensation is that the franchisor de-
rives significant benefits from the new
customers found by the franchisee even
after termination of the contractual rela-
tionship.

Accordingly, in order for the franchisee to
claim for goodwill compensation, the
franchisee must bring new customers to
the franchisor and the franchisor must
derive significant benefits from these new
customers after termination of the con-
tractual relationship.

The concept of new customers is naturally
continuous, and one-time customers ac-
quired by the franchisee are not sufficient
for this compensation to arise.

As a result of the image created, the fran-
chisor must have opened a new commer-
cial door, so to speak, due to this relation-
ship.

Since the legal purpose of the claim lies in
the fact that it is not appropriate in terms
of equity for the franchisee to be de-
prived of this gain in return for the mate-
rial gains obtained by the franchisor and
the intention to establish a balance of
interests, it is in the spirit of the provision
that the franchisee does not benefit in the
scenario where the franchisor does not
benefit.

The loss of wages of the franchisee due to
termination of the franchising agreement,
which is another condition of the goodwill
compensation, also serves the purpose of
protecting this balance of interests.

"Regarding the equitable condition of the
goodwill compensation, the amount of
goodwill compensation to be paid to the
franchisee should not be more than the
interest of the franchisor or the loss of
wages suffered by the franchisee due to
termination of the agreement.

Therefore, the equitable condition should
not be evaluated without determining
whether the other conditions are
met." [4]

As a result, it is seen that in the franchise
agreement, the parties mutually carry out
commercial activities, subject to come
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certain rights and obligations, and both
parties benefit from this relationship.

In order to protect the balance of inter-
ests of the parties in the event of termina-
tion of the agreement within the frame-
work of the statutory requirements, the
goodwill compensation has been incorpo-
rated into our Law in the process of har-
monization with the Acquis Communau-
taire, and it has found an application area
in agency and similar agreements.

Since this claim, which is based on good
faith to ensure the balance of interests, is
subject to some conditions listed under
the Law, it is not possible to claim it in
every situation and condition.

In this article, the Franchise Agreement is
briefly explained, and the conditions re-
quired by the Law to claim for goodwill
compensation are generally explained.

For further information:
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TYPES OF LEGAL ACTIONS THAT CAN BE FILED IN CASE OF
TRADEMARK INFRINGEMENT AND ITS CONSEQUENCES

1- Infringement of Trademark Rights

Under Article 4 of the Industrial Property
Law, a trademark is defined as follows: “A
trademark may consist of any kind of
signs, including words, figures, colors,
letters, numbers, sounds and the form of
the goods or their packaging, including
personal names, provided that they ena-
ble the goods or services of an undertak-
ing to be distinguished from the goods or
services of other undertakings and can be
displayed in the register in such a way
that the subject matter of the protection
granted to the trademark owner can be
clearly and precisely understood.” It can
be said that the main purpose of the
trademark is to create an element of dis-
tinctiveness.

Based on Article 4 of the Industrial Prop-
erty Law, trademark infringement can be
characterized as the unauthorized use of
the same or indistinguishably similar
trademark by third parties.

The cases of trademark infringement are
listed under Article 29 of the Industrial
Property Law. Although the cases, consti-
tuting infringement, are listed follows,

“a) Using the trademark in the ways speci-
fied in Article 7 without the consent of
the trademark owner. Situations in Article
7

b) Imitation of a trademark by using the
trademark or an indistinguishably similar
trademark without the consent of the
trademark owner.

c) Selling, distributing, otherwise putting
into the field of commerce, importing,
exporting, holding for commercial purpos-
es or making a proposal to make a con-

tract for this product, even though s/he
knows or should know that the trademark
is imitated by using the trademark or its
indistinguishably similar trademark.

¢) Expanding the rights granted by the
trademark owner through a license with-
out consent or transferring these rights to
third parties”

these cases are not subject to the princi-
ple of limited number. Different situations
that are not set out under the Law may
also be determined as trademark infringe-
ment.

The actions that can be brought in case of
trademark infringement are as follows;
detection, cessation and prevention of
infringement, and in addition to civil lia-
bility, criminal liability is also set forth
under Article 30 of the Industrial Property
Law.

2- Legal Actions that Can Be Filed within
the scope of Trademark Infringement

a. Case for Determination of Infringe-
ment and its Scope

Within the scope of Article 149/1-a of the
Industrial Property Law, the action for
determination of infringement examines
whether an act constitutes infringement
of a trademark right, rather than deter-
mining the existence or non-existence of
a right or legal relationship, as foreseen in
the action for determination of infringe-
ment under Article 106 of the Code of
Civil Procedure.

However, within the scope of Article 149
of the Industrial Property Law, the trade-
mark right holder may request determina-
tion of infringement separately or togeth-

er with other claims (such as prohibi-
tion, compensation, etc.) depending on
its legal interest.

For determination of infringement, it is
not necessary that the perpetrator of
the act is at fault and that a damage has
occurred as a result of the act. A legal
action may be filed against the defend-
ant for determination of infringement of
the trademark right without prior notice
or warning. In the event that the action
has been terminated, the trademark
right holder may also file a legal action
for determination of infringement since
the legal interest of the trademark right
holder is present.

In essence, the action for determination
of infringement is brought to determine
the content of the infringements that
the trademark right holder believes to
have occurred against her/his trade-
mark and to establish the certainty of
the existence of infringement.

After the content of the infringement
has been determined, the trademark
right holder will be able to file other
legal actions, as set forth under the law,
to eliminate the infringements and dam-
ages related to the trademark right.

b. Legal Action for Prevention of In-
fringement and its Scope

The owner of the trademark right may
request the court to prevent an infringe-
ment that is about to occur or is likely to
be repeated, pursuant to Article 149/1-b
of the Industrial Property Law. In order
to file a legal action for prevention of
infringement, there must be a danger of
infringement. The danger of infringe-
ment is the existence of strong indica-
tions that the act of infringement will be
repeated or committed. Therefore, since
the element of danger is sufficient for
filing of an action for prevention of in-
fringement, the elements of fault and
damage are not sought.

c. Legal Action for Cease of Infringe-
ment and its Scope

The owner of the trademark right may
request cessation of an infringement,
which has begun and continues, in ac-
cordance with Article 149/1-c of the
Industrial Property Law.
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The legal action for cessation of infringe-
ment can be filed as long as the infringe-
ment continues, and the statute of limita-
tions does not run during this period. If
the infringement has ceased, the cessa-
tion of infringement cannot be requested.
After that, only prevention of possible
repetition and elimination of the material
consequences can be requested.

d. Legal Action for Removal of Infringe-
ment and its Scope (Elimination/
Revocation of Infringement)

The person whose trademark right has
been infringed may request the court to
restore the previous situation and to elim-
inate the material consequences of the
infringement within the framework of
Article 149/1-¢ of the Industrial Property
Law. In order to file a legal action under
this article, it is not necessary that the
infringement is ongoing, but the infringe-
ment must have started and be continu-
ing. The request for elimination of in-
fringement may be made as long as the
infringement or the consequences of the
infringement continue. After the infringe-
ment has ceased and the consequences
of the infringement have disappeared, a
claim for removal of the infringement
cannot be made.

The intended result of this legal action is
elimination of the consequences of the
infringement and restoration of the previ-
ous state, and the results that may be
requested to be removed will vary de-
pending on each concrete case. The fault
of the infringer is not required for this
action. The requests that can be put for-
ward with this type of legal action lay lead
to such consequences: confiscation of the
goods, the production or use of which
requires punishment, and the means of
producing these goods, granting the right
of ownership on the confiscated product,
taking other necessary measures, deregis-
tration of trademarks, disposal of prod-
ucts and vehicles, etc..

e. Legal Action for Damage Compensa-
tion and its Scope

Pursuant to Article 150/1 of the Industrial
Property Law, persons who commit acts
deemed as infringement of the trademark
right are obliged to compensate the right
holder for the damages. The liability for
compensation, as set out under Articles
150 and 151 of the Industrial Property
Law, is essentially tort liability in the
sense of the law of obligations. Since
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trademark infringement is also a tort, it
can be proved by all kinds of evidence.

The person whose trademark right has
been infringed may claim the “damage
caused” according to Article 151 of the
Industrial Property Law. The concept of
damage caused includes both the actual
damage incurred and the profit deprived
by the trademark right holder due to this
action.

f. Other Claims in Case of Trademark
Infringement

In addition to the above-mentioned legal
actions, the trademark right owner who is
subject to trademark infringement may
also request disposal of the imitated
trademark products subject to infringe-
ment, detection of evidence, and publica-
tion of the finalized court decision on
daily newspapers, etc., if the relevant
infringement is determined and finalized.

Pursuant to Article 159 of the Industrial
Property Law, persons who have filed or
will file a legal action for trademark in-
fringement may request an interim in-
junction to ensure the effectiveness of the
legal action, provided that they prove that
the trademark subject to the legal action
is being used in Turkiye in a way that con-
stitutes infringement of their trademark
rights or that serious and effective efforts
are being made to use it.

As per Article 149/1 (d) of the Industrial
Property Law, the trademark owner may
request seizure of goods, the production
or use of which requires a penalty due to
infringement of the trademark right, and
the means such as tools, devices, and
machinery used to produce these goods,
in @a manner to prevent production of the
infringing products.

According to Article 149/1 (e) of the In-
dustrial Property Law, the trademark
owner may request a decision to recog-
nize the ownership of the confiscated
goods according to subparagraph (d) of
this provision. In the event that the trade-
mark owner is granted the right of owner-
ship, the value of the goods in question
will be deducted from the compensation
amount.

Article 149/1 (f) of the Industrial Property
Law sets out the trademark owner's re-
quest for disposal. According to this provi-
sion, the trademark owner may request
that measures be taken to prevent contin-
uation of the infringement of the trade-
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mark right and that the trademarks on
the products and means seized pursuant
to subparagraph (d) of the Article be
erased or disposed of if it is inevitable to
prevent infringement of the trademark
right. If it is easy to remove the imitated
trademark from the goods, the disposal of
the goods cannot be requested.

According to Article 149/1 (g) of the In-
dustrial Property Law, the trademark
owner whose trademark right has been
infringed may request the court to notify
and publish the decision to the relevant
persons. As stated under the wording of
the article, “In the event that there is a
justifiable reason or interest, the final
judgment may be published in full or in
summary form on a daily newspaper or by
similar means, or notified to the relevant
persons, at the expense of the other par-
ty”.

One of the most important measures that
can be taken to prevent continuation of
trademark infringement and to eliminate
its consequences is cancellation of the
internet domain name. In case of trade-
mark infringement through internet do-
main name, trademark right infringement
is also in question, and internet domain
name registrations made outside the
trademark owner may face the sanction
of abandonment. In domain name aban-
donment requests, courts generally de-
cide on the abandonment of domain
names with .com.tr extension. The aban-
donment of domain name cancellation or
abandonment decisions of Turkish courts
abroad is a matter of enforcement.

The statutory claims that may be filed in
case of trademark infringement may be
asserted alone or it is possible to file
more than one claim under the same legal
action.

The decision, bearing the Basis number
#2021/3692 and the Decision number
#2022/7831, of the 11th Civil Chamber of
the Court of Cassation reads as follows:

"On the grounds that it is necessary to re-
establish a new judgment on the issues of
trial expenses, attorney fees and charges
by the regional court of appeals, the ap-
peal request of the defendant's attorney
was rejected on the merits, the appeal
application of the plaintiff's attorney by
way of participation was partially accept-
ed, the decision of the first instance court
was abolished, a new judgment was es-
tablished, considering the defendant's
commercial presentation, the defendant's
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infringement and unfair competition of
the plaintiff's registered trademark right
belonging to the plaintiff was determined,
stopped, prevented, the request for moral
damages was partially accepted and mor-
al damages of TRY 10.000.- to be collected
from the defendant along with the legal
interest to be accrued thereon as of the
date of the legal action, rejection of the
request for more, when the decision be-
comes final, the cost of the judgment
paragraph is taken from the defendant
and announced once on one of the three
newspapers with high circulation through-
out Tiirkiye, the injunction decision dated
17/04/2015 issued by the court to contin-
ue until the decision is finalized, when the
decision becomes final, if there is still a
product subject to the defendant's prod-
uct subject to the trial that constitutes a
violation in the market, it is decided to
dispose of it by collecting it from where it
is located within the scope of Article 56/4
of the Turkish Commercial Code.

With rejection of the appeal request of
the defendant's attorney, the decision
rendered by the Regional Court of Appeals
is APPROVED in accordance with Article
370/1 of the Code of Civil Procedure..."

3- Criminal Liability in Case of Trademark
Infringement

As a result of detection of trademark in-
fringement, it may be requested to punish
the infringing party in accordance with
the penal provisions set, as set out under
Article 30 of the Industrial Property Law.

The offenses under this article are set out
to protect the rights of the trademark
right holder and to ensure functioning of
the trademark system.

Article 30 of the Industrial Property Law
lists the acts that constitute infringement
of the rights provided by the trademark to
prevent infringement by others of the
trademark owner's exclusive right to use
the trademark.

However, the acts related to infringement
of the trademark right are not limited,
and acts other than the relevant article
may also fall under the scope of trade-
mark infringement.

Article 30 of the Industrial Property Law
reads as follows: “(1) Any person who
produces goods or provides services,
offers for sale or sells, imports or exports,
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purchases, possesses, transports or stores
for commercial purposes, produces goods
or provides services, offers for sale or
sells, imports or exports, purchases for
commercial purposes, possesses, trans-
ports or stores goods by infringing the
trademark right of another person
through adaptation or confusion shall be
sentenced to imprisonment from one
year to three years and a judicial fine up
to twenty thousand days.

(2) A person who removes the sign indi-
cating trademark protection from the
goods or packaging without authorization
shall be sentenced to imprisonment from
one year to three years and a judicial fine
up to five thousand days.

(3) A person who disposes of another
person's trademark right by transferring,
licensing or pledging it without authoriza-
tion shall be sentenced to imprisonment
from two years to four years and a judicial
fine up to five thousand days.

(4) If the offenses under this Article are
committed within the scope of the activi-
ties of a legal entity, security measures
specific to such offenses shall also be
imposed.

(5) In order to be sentenced for the
offenses under this Article, the trademark
must be registered in Turkiye.

(6) Investigation and prosecution of the
offenses under this Article are subject to
complaint.

(7) No penalty shall be imposed on the
person who offers for sale or sells the
goods produced by imitating the trade-
mark to which another person has the
right, in case the person who offers for
sale or sells the goods informs where s/he
obtained these goods and thus ensures

that the producers are revealed and the
goods produced are confiscated."

The trademark right holder will file a crim-
inal complaint as the person who claims
that her/his rights have been infringed.
However, it is important to consider who
has the right to file a complaint and what
powers are granted to the attorney by the
persons who will file a criminal complaint
through their attorneys.

Otherwise, the case will have to be dis-
missed procedurally.

The decision, bearing the Basis number
#2021/22209 and the Decision number
#2021/12970, of the 7th Criminal Cham-
ber of the Court of Cassation reads as
follows:

"Although the public case was filed
against the defendant for the crime of
trademark infringement upon the com-
plaint of the attorneys of the participating
companies namely ... Electronics Co Ltd.,
Apple Inc. and ..., based on the allegation
that imitated products with trademarks
registered in the name of the participating
companies were seized for sale during the
search of the defendant's workplace, the
right to complain in trademark infringe-
ment crimes belongs exclusively to the
trademark owner, and the real or legal
person who owns the registered trade-
mark and whose rights arising from trade-
mark protection are infringed.

In other words, the trademark owner who
will exercise the right to complain is the
natural or legal person on whose behalf
the trademark is registered in the trade-
mark registry kept before the Turkish
Patent and Trademark Office. Since the
right to file a complaint is a strictly per-
sonal right, it is possible to exercise this
right by others.”
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4- Statute of Limitations in Trademark
Infringement Cases

Article 157 of the Industrial Property Law
reads as follows: “The provisions of the
Turkish Code of Obligations dated
11/1/2011 and numbered #6098 regard-
ing the statute of limitations shall apply to
claims arising from industrial property
rights or traditional product names.”

Therefore, the statute of limitations, as
set out under the Code of Obligations, will
be applicable for trademark infringement
claims. The periods to be applied here is
the statute of limitations for torts since
trademark infringement is characterized
as a tort in nature. In other words, the
statute of limitations of 2 and 10 years
will apply here.

This period may even be longer in cases
where the act also requires a penalty and
the statute of limitations of penalty na-
ture is longer.

5- Competent and Authorized Court in
Trademark Infringement Cases

The court in charge of civil actions regard-
ing infringement of trademark rights is
the Civil Court of Intellectual and Industri-
al Rights.

Where these courts are not available, the
Civil Courts of First Instance are author-
ized. The competent court for civil actions
to be filed by the trademark owner
against third parties is the court of the
plaintiff's domicile or the place where the
unlawful act occurred or where the
effects of this act are seen.

The competent court for criminal cases
that may be filed due to infringement of
the trademark right is the Criminal Court
of Intellectual and Industrial Rights.

If there is no Criminal Court of Intellectual
and Industrial Rights across the respective
jurisdiction, the Criminal Courts of First
Instance will be in charge.

As for jurisdiction, since there is no spe-
cial provision under the Industrial Proper-
ty Law, the general and special jurisdic-
tion rules in the Code of Criminal Proce-
dure will be taken into consideration.

The above-mentioned issues cover the
rights of the registered trademark owner,
and if the trademark is not registered, the
trademark owner may file a legal action
based on the unfair competition provi-
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sions under the Turkish Commercial Code
regarding infringements.

6- Conclusion

The most important function of a trade-
mark, as defined under Article 4 of the
Industrial Property Law, is to distinguish
the goods or services of one undertaking
from the goods or services of other un-
dertakings.

Although the registration system is valid
as a rule in terms of trademark protec-
tion, unregistered trademarks can also be
protected as there is no obligation to
register the trademark.

However, trademark owners who register
their trademarks obtain a broader and
stronger protection under the Industrial
Property Law Nr. #6769.

Accordingly, legal uncertainty in terms of
protection in the field of trademark law
has been eliminated and trademark pro-
tection has been harmonized with inter-
national conventions by and through the
Industrial Property Law Nr. #6769.
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DIVISION OF JURISDICTION BETWEEN INTELLECTUAL AND INDUSTRIAL
PROPERTY COURTS AND COMMERCIAL COURTS OF FIRST INSTANCE

As per Article 5 of the Turkish Commercial
Code Nr. #6102 and dated 13.01.2011, all
commercial cases and non-contentious
judicial proceedings of a commercial na-
ture are handled by the Commercial
Courts. As per Article 156 of the Industrial
Property Law Nr. #6769 and dated
22.12.2016, all cases set out under the
Industrial Property Law are heard by the
Civil Courts for Intellectual and Industrial
Property Rights. Pursuant to Article 76 of
the Law Nr. #5846 on Intellectual and
Artistic Works dated 05.12.1951, the Civil
Courts for Intellectual and Industrial Prop-
erty Rights are in charge.

Commercial Courts of First Instance and
Civil Courts for Intellectual and Industrial
Property Rights are special courts and
there is a duty relationship between
them. Since the rights set out under the
Law on Intellectual and Artistic Works and
Industry Property Law compete with the
rights set out under the Turkish Code of
Commerce, there are some problems in
practice regarding determination of the
competent court. In this study, the juris-
diction of the Commercial Courts of First
Instance and the Civil Courts for Intellec-
tual and Industrial Property Rights will be
briefly mentioned, and the jurisdiction of
the courts will be analyzed through the
decisions of the Court of Cassation.

1. Competence of the Commercial Courts
of First Instance

Pursuant to Article 5 of the Turkish Com-
mercial, all commercial cases and non-
contentious judicial proceedings of a com-
mercial nature fall within the jurisdiction
of the Commercial Court of First Instance.
Article 4 of the Turkish Commercial Code
defines the commercial lawsuits and non-
contentious judicial proceedings. All law-
suits and non-contentious judicial pro-
ceedings within the scope of Article 4 of

the Turkish Commercial Code fall within
the jurisdiction of the Commercial Courts
of First Instance.

Turkish Commercial Code

ARTICLE 5- (1) Unless otherwise provided,
regardless of the value or amount of the
thing sued, the commercial court of first
instance shall be in charge of all commer-
cial cases and non-contentious judicial
affairs of commercial nature.

Regardless of whether the parties are
merchants or not, and regardless of
whether the transaction or act is related
to a commercial enterprise or not, the
lawsuits that are deemed commercial by
law are considered as absolute commer-
cial lawsuits. The lawsuits set out under
the Turkish Commercial Code and the
lawsuits that are set out under other laws
but are deemed to be commercial lawsuits
pursuant to Article 4 of the Turkish Com-
mercial Code are included within this
scope.

Civil lawsuits and non-contentious judicial
proceedings arising out of matters related
to the commercial enterprise of both par-
ties, regardless of whether the parties are
merchants or not, are considered com-
mercial lawsuits and non-contentious
judicial proceedings of a commercial na-
ture. The cases within this scope are char-
acterized as relative commercial cases [1].

Disputes arising from commercial transac-
tions, disputes arising from corporate law,
competition law, bankruptcy and arrange-
ment of bankruptcy cases, disputes aris-
ing from maritime trade law fall within
the jurisdiction of the Commercial Court
of First Instance. Among the commercial
cases listed under Article 4 of the Turkish
Commercial Code, the cases arising from
the issues regulated in the legislation on
intellectual property law are commercial
cases and fall within the jurisdiction of the
Commercial Court of First Instance. Alt-
hough it will be discussed below, pursu-
ant to the Industrial Property Law, dis-
putes arising from intellectual property
law fall within the jurisdiction of the Civil
Courts for Intellectual and Industrial Prop-
erty Rights, which are specialized courts.

2. Jurisdiction of Civil Courts for Intellec-
tual and Industrial Property Rights

The lawsuits, set out under the Law on
Intellectual and Artistic Works and the
Industrial Property Law, fall within the
jurisdiction of the Civil Courts for Intel-
lectual and Industrial Property Rights.
Law on Intellectual and Artistic Works
sets out the material and moral rights
arising from the work. The IPL sets out
the rights arising from trademarks, geo-
graphical indications, designs, patents,
utility models and traditional product
names.

Article 156 of the Industrial Property
Law

The court in charge of the cases provid-
ed for in this Law shall be the civil court
for intellectual and industrial property
rights and the criminal court for intellec-
tual and industrial property rights.

Article 76 of the Law on Intellectual and
Artistic Works

The competent court for the lawsuits
and actions arising out of the legal rela-
tions, as set out under this Law, and
criminal cases, arising out of this Law,
shall be the courts specified in the first
paragraph of Article 156 of the Industri-
al Property Law.

It is set out that the disputes regarding
the rights regulated by the Law on Intel-
lectual and Artistic Works are within the
jurisdiction of the Civil Courts for Intel-
lectual and Industrial Property Rights.
However, disputes arising from the
Turkish Commercial Code and the appli-
cable Intellectual Property Regulations
remain within the scope of absolute
commercial litigation. Pursuant to the
Law on Intellectual and Artistic Works,
the right holder may request refusal of
infringement, prevention of infringe-
ment, material and moral damages and
transfer of the profits obtained.

Pursuant to the IPL, it is possible to file a
lawsuit for annulment of the decision of
the Commission for Review and Reeval-
uation, cancellation of registration, in-
validation, determination of whether
the act is infringement, prevention of
possible infringement, cessation of in-
fringing acts, removal of infringement
and compensation for material and
moral damages.
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3. Related Judicial Decisions

Acts constituting infringement may also
constitute unfair competition in lawsuits
for determination, cessation and compen-
sation of infringement of rights within the
scope of the IPL and Law on Intellectual
and Artistic Works.

In the event that a lawsuit is filed for de-
termination of infringement, cessation of
infringement and compensation in rela-
tion to the rights within the scope of the
IP Law and the Law on Intellectual and
Artistic Works, the Civil Courts for Intel-
lectual and Industrial Property are the
competent court in terms of the unfair
competition claim.

THE DECISION, BEARING THE BASIS
NUMBER #2017/458, AND THE DECISION
NUMBER #2017/5478 AND DATED
15.6.2017, OF THE 20TH CIVIL CHAMBER
OF THE COURT OF CESSATION reads as
follows:

The plaintiff's attorney filed the lawsuit
bearing the basis number #2005/164 at
and before the Civil Court for Intellectual
and Industrial Property Rights, requesting
to determine and prohibit the acts and
actions of the defendant that constitute
unfair competition over the name, title,
logo, sign, etc. and the infringement, and
to prevent use of telephones. The court
decided to retain the request for determi-
nation and prohibition of infringement of
the trademark and decided that the Com-
mercial Court has no jurisdiction since the
other requests fall within the scope of
Article 57 of the Turkish Commercial Code
and finalized without appeal. The case,
decided for lack of jurisdiction, was regis-
tered to the Commercial Court of First
Instance  under the basis number
#2007/226.

In case the issue falls outside of the Com-
mercial Court's jurisdiction, it is necessary
to issue a decision for lack of jurisdiction
against it, and in case the decision is final-
ized without appeal, the file should be
sent to the relevant Chamber of the Court
of Cassation to resolve the negative con-
flict of jurisdiction, but since it is under-
stood that the file has been transferred by
issuing a decision for lack of jurisdiction in
terms of the main case, there is no trial to
be conducted by the court due to the
pending files, as well as the evaluations
related to the request in this file. Since the
judgment of the Civil Court for Intellectual
and Industrial Property Rights and the
decision has not yet been finalized, there
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is no trial to be held by the court due to
the pending files, as well as the evalua-
tions related to the request in this file
were separated from the issues requested
in the unfair competition in the original
case sent to the commercial court with
the lack of jurisdiction, and it was decided
to dismiss the lawsuit regarding the re-
quests in the original case on the grounds
that only the issues that constitute unfair
competition are not within the jurisdiction
of the Civil Court for Intellectual and In-
dustrial Property Rights, but within the
jurisdiction of the commercial courts, and
it became final without appeal.

Article 23/2 of the Code of Civil Procedure
Nr. #6100 sets out as follows; “The deci-
sions on jurisdiction and competence,
which are finalized as a result of the deci-
sions of the Court of Cassation and the
appellate review, bind the court that will
hear the case thereafter”. In the concrete
case, the conflict of jurisdiction between
the 3rd Civil Court for Intellectual and
Industrial Property Rights and the 13th
Commercial Court of First Instance was
resolved by determining the Civil Court for
Intellectual and Industrial Property Rights
as the seat of jurisdiction with the deci-
sion, dated 10.11.2014 and bearing the
Basis number #2014/8571 and the Deci-
sion number #2014/17242, of the 11th
Civil Chamber of the Court of Cassation.
Pursuant to Article 23/2 of the Code of
Civil Procedure Nr. #6100, the decision of
the 11th Civil Chamber is binding on the
courts.

Therefore, the dispute should be heard
and finalized at and before the 3rd Civil
Court for Intellectual and Industrial Prop-
erty Rights. [2]

The IPL provides protection for unregis-
tered trademark and design rights, and
cases regarding unregistered trademark
or design rights fall within the jurisdiction
of the Civil Court for Intellectual and In-
dustrial Property Rights.

The Decision, bearing the Basis number
#2018/2218, and the Decision number
#2018/1705 and dated 18.7.2018, of the
16th Civil Chamber of the Regional Court
of Justice of Istanbul reads as follows:

From the evidence under the file and the
expert report, it is understood that the
plaintiff's designs are unregistered origi-
nal designs, and the defendant uses the
same design. According to Article 57 of
the IPL, if unregistered designs are made
available to the public, the right holder is
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authorized to sue for infringement of the
design right.

Pursuant to the aforementioned provision,
it is possible to file a lawsuit at and before
the Civil Court for Intellectual and Indus-
trial Property Rights for unregistered de-
signs, and after the lawsuit is filed, the
assessment of whether the design will
benefit from the protection provided for
by this law according to Article 69/2 of the
same law, and if not, whether unfair com-
petition conditions occur within the scope
of Article 55/a-4 of the Turkish Commer-
cial Code is not an assessment regarding
the task, but an assessment regarding the
solution of the work according to the IPL,
and since this should be done by the Civil
Courts for Intellectual and Industrial Prop-
erty Rights, the Civil Court for Intellectual
and Industrial Property Rights is author-
ized to look into the dispute. [3]

Disputes arising out of contracts regard-
ing the rights, as set out under the Law on
Intellectual and Artistic Works or IPL, fall
within the jurisdiction of the Civil Court
for Intellectual and Industrial Property
Rights.

The Decision, bearing the Basis number
#2016/2514, and the Decision number
#2016/4673 and dated 18.4.2016, of the
20th Civil Chamber of the Court of Cassa-
tion reads as follows:

The plaintiff's attorney claimed that an
agreement was executed by and between
the parties to use the TSE trademark, that
his client received an annual trademark
usage fee from the persons using the doc-
ument, that a debt enforcement proceed-
ing was initiated against the defendant
company due to the defendant company's
failure to pay the invoices for the trade-
mark usage fee, and that the debt en-
forcement proceeding was suspended
upon the objection filed by the defendant
against the proceeding, and requested
and sued for annulment of the objection
and the award of denial compensation.

The lawsuit is related to cancellation of
the objection against the debt enforce-
ment proceeding initiated for collection of
the trademark license fee.

According to the nature of the dispute,
pursuant to Article 71 of the Decree Law
Nr. #556 on Protection of Trademarks, the
competent court to hear the case is 2nd
Civil Court for Intellectual and Industrial
Property Rights of Ankara, which is a spe-
cialized court. [4]

15



PAGE 16

The Decision, bearing the Basis number
#2015/13114, and the Decision number
#2015/11572 and dated 20.11.2015, of
the 20th Civil Chamber of the Court of
Cassation reads as follows:

The Civil Court for Intellectual and Indus-
trial Property Rights, on the other hand,
ruled that the case is a commercial busi-
ness, that there is no case arising from a
situation such as trademark infringement,
unauthorized use of the trademark, ex-
ceeding the license within the scope of the
Decree Law Nr. #556, and that the plain-
tiff's request is cancellation of the objec-
tion filed due to the objection against the
enforcement proceedings regarding non-
payment of the invoices issued for the
service fee arising from the agreement,
and that the Commercial Court of First
Instance has the duty to look into the case
where there is no dispute due to the
trademark”.

The lawsuit is related to cancellation of
the objection against the enforcement
proceeding for collection of the trademark
license fee. According to the nature of the
dispute, pursuant to Article 71 of the De-
cree Law Nr. #556 on Protection of Trade-
marks, the court authorized to hear the
case is the Civil Court for Intellectual and
Industrial Property Rights, which is a spe-
cialized court. [5]

In determining the disputes falling within
the jurisdiction of the Civil Court for Intel-
lectual and Industrial Property Rights, it
may be necessary to examine the merits
of the subject matter of the case.

The Decision, bearing the Basis nhumber
#2021/1330, and the Decision number
#2022/1432 and dated 16.5.2022, of the
37th Civil Chamber of the Regional Court
of Justice of Istanbul reads as follows:

The case is not a dispute arising from
intellectual property law in nature, but a
recourse case for the claim of compensa-
tion from the defendant for the price paid
by the plaintiff to an extra-judicial third
party. Since the merits of the matter
should be resolved according to the gen-
eral provisions, it should be resolved by
the Civil Court of First Instance, which is a
general court, not by the specialized
court. It is therefore necessary to rule as
follows. ” ... on the grounds of lack of
jurisdiction. In the concrete case; after the
decision taken by the plaintiff University
publication commission to translate and
print the foreign work by paying the royal-
ty fee, the royalty fee was paid to the
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related foreign organization, but the com-
pensation of the institutional damage
caused by the defendant's failure to fulfill
its responsibility in terms of translation
and royalty was requested. Since there is
no claim for existence and violation of the
rights arising from the Law on Intellectual
and Artistic Works numbered #5846 and
there is no claim based on the registered
design or trademark right, the application
of the provisions of the Law on Intellectual
and Artistic Works numbered #5846 in the
case will not be in question. In this case,
the dispute, which is related to its general
provisions, should be heard and concluded
at and before the Civil Court of First In-
stance. [6]

There is a close connection between the
disputes arising from the applicable regu-
lations on Intellectual and Industrial Prop-
erty Rights and the Commercial Code. It is
possible that the claim may be protected
as a trademark under the IPL and as a
business name under the Turkish Com-
mercial Code.

It is also possible that the acts consti-
tuting infringement of industrial property
rights may also be protected under unfair
competition pursuant to the Turkish Com-
mercial Code, and it may be possible to
assert the claims in question in alter-
nating claims or to assert them together
within the scope of related acts.

In the event that the claims asserted pur-
suant to the Turkish Commercial Code are
subject to the lawsuit together with the
claims arising from the applicable regula-
tions on Intellectual and Industrial Proper-
ty Rights, the Civil Court for Intellectual
and Industrial Property Rights is author-
ized for all claims. However, this situation
may cause the Civil Court for Intellectual
and Industrial Property Rights to hear
cases related to rights that are not pro-
tected under the applicable IP regula-
tions, but only under the Turkish Com-
mercial Code.

4. Assessment

Lawsuits related to the rights, as set out
under the Law on Intellectual and Artistic
Works and the Intellectual Property Law,
fall within the jurisdiction of the Civil
Courts for Intellectual and Industrial Prop-
erty Rights. However, these disputes also
fall within the scope of commercial dis-
putes. Therefore, for disputes that over-
lap between intellectual property rights
and commercial law, there may be uncer-
tainties in determining the competent
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court. In cases concerning unregistered
trademark and design rights, it can only
be determined at the end of the trial
whether the rights subject to the lawsuit
meet the conditions set forth under the
IPL. The same applies to the claims assert-
ed under the Law on Intellectual and Ar-
tistic Works, but it will only be possible to
determine whether the subject matter of
the lawsuit qualifies as a work pursuant to
the Law on Intellectual and Artistic Works.

Determination of disputes falling within
the jurisdiction of the Civil Court for Intel-
lectual and Industrial Property Rights and
the Commercial Court of First Instance
may lead to conflicts of jurisdiction due to
the competition of rights regulated under
the aforementioned laws and the fact
that it can be determined at the end of
the proceedings under which law the
claims asserted are protected.
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THE CONCEPT OF COUNSELING MEASURE
UNDER CHILD PROTECTION LAW

1. Introduction

Children's rights and freedoms are an
integral part of the concept of human
rights. The differences in the develop-
ment and needs of children and the prob-
lems experienced in the current situation
have led to the necessity of making child-
specific regulations. The Turkish Penal
Code Nr. #5237 and the Child Protection
Law Nr. #5395 define a child as a person
who has not attained the age of eighteen,
even if s/he becomes an adult at an earli-
er age, and the scope of the concept of
childhood is broadly defined.

In the justice system for children, im-
provement of the child and continuation
of the child's development should be
prioritized and the reaction to be shown
to children who are dragged into crime
should be proportionate to both the con-
ditions in which the child is in and the act
of the child.

In this context, the first article of the Child
Protection Law in need of protection or
dragged into crime states the purpose as
setting out the procedures and principles
regarding protection of children in need
of protection or dragged into crime and
securing their rights and well-being. Un-
der the fifth article of the said Law, pro-
tective and supportive measures are set
out, and protective and supportive
measures are defined as measures to be
taken in the fields of counseling, educa-
tion, care, health and shelter to ensure
that the child is protected primarily in
her/his own family environment.

2. Protective and Supportive Measures

Protective and supportive measures refer
to the measures to support the child who
is dragged into crime and in need of pro-
tection (including victimized children)

with her/his family, taking into account
the special circumstances and needs of
the child, and to take the child into insti-
tutional care as a last resort in cases
where it is not in the best interest of the
child to stay with her/his family.

Measures where the services needed by
the child are provided without leaving the
family environment are supportive
measures and their aim is to improve the
child in the environment in which the
child lives. These measures include coun-
seling, health and education measures
aimed at improving the child's environ-
ment.

In cases where it is not in the best interest
of the child to stay with the family despite
the support services, the measures to be
applied are the protective measures. Pro-
tective measures refer to the measures
related to temporary or permanent place-
ment of the child in a residential institu-
tion, foster family or institutional care.

3. Counseling Measure

First, if we talk about the authorities that
can issue a cautionary decision; “the au-
thority to determine whether a child is in
need of protection and the measure to be
applied belongs to the court.” (Article 7 of
the Child Protection Law; Article 22 of the
Law on Social Services and Child Protec-
tion Agency).

“The Social Services and Child Protection
Agency, the public prosecutor or the
child's mother, father, guardian and per-
sons responsible for the care of the child
may request the court to determine the
child's need for protection and to apply
measures, or the court may independent-
ly initiate this examination” (Article 7 of
the Child Protection Law).

Furthermore, “the expert who is assigned
to conduct an examination on the child
during the punishment may also request
the court to apply a measure on the child,
if deemed necessary.” (Article 66.3 of the
Code of Criminal Procedure). Counseling
Measure is one of the types of protective
and supportive measures given by the
court or judge about the child in need of
protection or dragged into crime. It is
applied to ensure protection of the child
with her/his family or to support the child
and those responsible for her/his during

implementation of the cautionary deci-
sions made about the child or to inform
about the possible measures to be im-
plemented. In some problematic issues,
it is applied as a risk-reducing interven-
tion alone, while in others, it is applied
before  implementation of other
measures or together with other
measures, to support those measures.

The scope of the Counseling Measure is
defined under the Communiqué on
Implementation Procedures and Princi-
ples of Counseling Measure Decisions,
as promulgated on the Official Journal
on 25.10.2008, as follows:

“a) It is applied to ensure protection of
the child with her/his family or to sup-
port the child and those responsible for
her/his care during implementation of
the cautionary decisions made about the
child or to inform them about the possi-
ble measures to be implemented.

b) In some problematic issues, it is ap-
plied as a risk-reducing intervention
alone, while in others, it is applied be-
fore implementation of other measures
or together with other measures, to
support those measures.

c) The scope of counseling measures
includes activities aimed at solving edu-
cational problems such as school failure,
illiteracy, school absenteeism, and in-
creasing school success in order to sup-
port the physical, mental, psycho-social,
emotional development of children, to
strengthen their harmony with school,
family and social environment, and to
prepare them for life by having a profes-
sion suitable for their abilities; psycho-
social and educational support services
that systematically address the child in
need of protection or who has been
dragged into crime, the family and the
persons responsible for the care and
education of the child on issues such as
substance abuse, behavioral disorders,
sexual abuse, adolescence problems,
anger control, social skills problems,
family communication problems, family
breakdown, lack of sufficient sensitivity
in the family about the value of the
child, family problems related to migra-
tion, evaluating risks and protective
measures to prevent recurrence of crime
and victimization, and supporting and
intervening in normal development.
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¢) The content of the needed counseling is
specified under the social investigation
report. The social investigation report
should be prepared in a way to describe
the expertise required by the problem or
situation that reveals the need for this
measure and to explain the recommenda-
tions regarding this measure." [1]

4. Implementation of the Counseling
Measures

With respect to execution of the decision
given by the competent authority men-
tioned above, the persons, institutions
and organizations in charge of imple-
menting the counseling measure are
obliged to start immediately from the
date of notification or notification of the
decision given by the court or judge.

The counseling measure shall be carried
out in cooperation with the officials who
monitor other cautionary decisions or
supervision decisions, in a way to ensure
the participation of the family in the deci-
sions.

The consultant in charge of fulfilling the
counseling measure decision shall benefit
from the social investigation report as a
basis for the implementation plan to be
prepared by the institutions or organiza-
tions in fulfillment of this cautionary deci-
sion, provided that the principles of ob-
taining information, as set out under Arti-
cle 22 of the Regulation on Procedures
and Principles Regarding Implementation
of the Child Protection Law, are complied
with. Counseling measures should be
implemented in weekly or fifteen-day
periods depending on the nature of the
service, and at least eight sessions should
be held. At the end of this period, a deci-
sion should be made on continuation of
the measure. [2]

While the consultancy service is being
fulfilled, information and file information
on the child, family, dependent(s) are
collected and examined. The child, family,
dependent person or persons are met.
The counselor informs the child, family
and dependents about her/his duties and
responsibilities. The boundaries of the
problem are determined by meeting with
the family, teachers, administrators and
others who may be parties to the prob-
lem. The child and family are introduced
to the court order and obligations, the
consequences of non-compliance and
discontinuation, and the responsibilities
of the family regarding their child. An
implementation plan for the counseling
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service is prepared. In cases where the
child lives with her/his family, the child
and the family are included in the process
together, and the relevant persons are
also interviewed. In cases where the child
does not live with her/his family and is far
away from her/his family, the counseling
service is initiated by taking the necessary
measures to inform the family about the
development of the process and their
duties.

Interviews with the child at least once a
week and with the family at least once
every two weeks are planned and fol-
lowed up according to this plan. In addi-
tion, teachers or other relevant persons
are also interviewed, depending on the
situation. The monitoring criteria to be
used in evaluation of the implementation
process of the counseling measure are
determined by the counselor who will
provide this service and shown in the
implementation plan. In line with the
implementation plan, a quarterly report
including the evaluation of the process
and the recommendation for changing
the measure, if any, is submitted to the
court for review by the court or juvenile
judge according to the procedure, as set
out under Article 18 of the Regulation.

Conclusion

Child Protection Law Nr. #5395 sets out
that protective and supportive measures
may be imposed on children in need of
protection or dragged into crime. One of
the protective and supportive measures is
the counseling measure, which is a meas-
ure aimed at guiding those responsible for
the care of the child in raising children
and guiding children in solving problems
related to their education and develop-
ment. The Communiqué on Implementa-
tion Procedures and Principles of Counsel-
ing Measures was promulgated on the
Official Journal on 25.10.2008.
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ACQUISITION OF TURKISH CITIZENSHIP
THROUGH REAL ESTATE INVESTMENT (2024)

1. Introduction

Turkish citizenship can be acquired in two
ways in terms of time. First, Turkish citi-
zenship can be acquired at the moment of
birth. Citizenship acquired by descent
refers to acquisition of the citizenship of
the Turkish citizen mother or father to
whom the child is bound by descent at
the time of birth. The second possibility is
subsequent acquisition of Turkish citizen-
ship. There are multiple ways for this
possibility. For example, Turkish citizen-
ship can be acquired in general based on
the decision of the competent authority.
Another possibility is through adoption.

As per the Article #17 of the Turkish Citi-
zenship Law, a minor who is adopted by a
Turkish citizen may acquire Turkish citi-
zenship as of the date of the adoption
decision, provided that there is no obsta-
cle in terms of national security and pub-
lic order. Another possibility is acquisition
of Turkish citizenship through marriage.

It should be noted that simply marrying a
Turkish citizen will not confer citizenship
to the person. Pursuant to the Article #17
of the Turkish Citizenship Law, marriage
to a Turkish citizen does not directly con-
fer Turkish citizenship. However; foreign-
ers, who have been married to a Turkish
citizen for at least three years and whose
marriage continues, may apply for Turkish
citizenship. If the application is approved,
citizenship is acquired.

In addition to the examples given, some
exceptional cases where Turkish citizen-
ship may be acquired are also set out
under the law. The regulation on acquisi-
tion of Turkish citizenship through invest-
ment, which is also the subject of this
article, is one of these cases. Article 12 of
the Turkish Citizenship Law sets out the
exceptional acquisition of Turkish citizen-
ship.

2. Article 12 of the Turkish Citizenship
Law (Exceptional Circumstances in Ac-
quiring Turkish Citizenship)

Pursuant to the Article #12 of the Turkish
Citizenship Law, the only condition for
persons in the aforementioned groups to
acquire Turkish citizenship exceptionally
is that they “do not have any condition
that would constitute an obstacle in
terms of national security and public or-

der”. If the persons in the groups, men-
tioned in the article, do not have such a
condition, they can easily acquire Turkish
citizenship exceptionally by the Presiden-
tial decree [1].

The persons who can acquire Turkish
citizenship exceptionally are specified in 4
groups in under the law:

a) Persons who bring industrial facilities
to Turkiye or who have rendered or are
expected to render extraordinary services
in scientific, technological, economic,
social, sportive, cultural, artistic fields and
for whom a reasoned proposal is made by
the relevant ministries.

b) (Supplemented: 28.7.2016-6735/27
Art.) Foreigners who have obtained a
residence permit pursuant to the subpar-
agraph (j) of the first paragraph of the
Article #31 of the Law on Foreigners and
International Protection dated 4.4.2013
and numbered #6458, and foreigners
holding Turquoise Cards, and their foreign
spouses, their and their spouses' minor or
dependent foreign children.

c) Persons deemed necessary to be natu-
ralized.

d) Persons recognized as immigrants.

Acquisition of Turkish citizenship through
real estate investment, which is the sub-
ject of our article, falls under the scope of
the Article #12-1(b). As seen under the
relevant provision, reference is made to
the Law Nr. #6458 on Foreigners and
International Protection.

3. Article #31 of the Law Nr. #6458 on
Foreigners and International Protection

What is essentially regulated in the
aforementioned provision is the short-
term residence permit. However, as we
have mentioned, as per Article 12 of the
Turkish Citizenship Law, “those who
have obtained a residence permit pursu-
ant to the subparagraph (j) of the first
paragraph of Article 31 of the Law Nr.
#6458 on Foreigners and International
Protection” may acquire Turkish citizen-
ship exceptionally, persons who may
obtain a residence permit under Article
31 of the Law on Foreigners and Inter-
national Protection may acquire Turkish
citizenship exceptionally.

Paragraph “j” of Article 31 of the Law on
Foreigners and International Protection
sets out that residence permits may be
granted to “those who do not work in
Tirkiye but who will make investments
within a scope and amount to be deter-
mined by the President, and their for-
eign spouses, and their and their spous-
es' minor or dependent foreign chil-
dren”.

Therefore, pursuant to this provision,
those who will make investments within
the scope and amount to be determined
by the President and their foreign
spouses and their minor or dependent
foreign children may obtain a short-
term residence permit under Article 31
of the Law on Foreigners and Interna-
tional Protection and then acquire Turk-
ish citizenship exceptionally pursuant to
Article 12 of the Turkish Citizenship Law.
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It should be noted that fulfillment of the
conditions, as set out under Article 31 of
the Law on Foreigners and International
Protection, will not directly grant a resi-
dence permit. Article 31/f.1 of the Law on
Foreigners and International Protection
explicitly states that “...may be granted”,
emphasizing the discretionary power of
the competent authority to grant the
residence permit.

4. The Investment Element

As mentioned above, the first step in
acquiring Turkish citizenship through real
estate investment, obtaining a residence
permit pursuant to Article 31 of the Law
on Foreigners and International Protec-
tion, is conditional upon making an invest-
ment under specified conditions.

Article 31 of the Law on Foreigners and
International Protection sets out that
“those who will make investments within
the scope and amount to be determined
by the President, and their foreign spous-
es, and their and their spouses' minor or
dependent foreign children”.

The wording of the provision clearly em-
phasizes that the scope and amount of
the investment will be determined by the
President. This scope and amount are set
out under Article 20 of the Regulation on
Implementation of the Turkish Citizenship
Law under the heading “Exceptional ac-
quisition of Turkish citizenship, docu-
ments required for application and proce-
dures to be followed”.

Pursuant to Article 20 of the Regulation,
the investment can be realized in multiple
ways. The person who fulfills one of the
investment conditions, as set out under
the said article, will have fulfilled the in-
vestment condition to acquire Turkish
citizenship exceptionally. Various invest-
ment methods are set out under the re-
spective provision. For example:

- To make a fixed capital investment of at
least USD 500,000 or its foreign currency
equivalent,

- Create at least 50 jobs,

- Deposit at least USD 500,000 or its for-
eign currency equivalent in banks oper-
ating in Turkiye, provided that the deposit
is held for three years,

- To purchase real estate investment fund
participation shares or venture capital
investment fund participation shares
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amounting to at least USD 500,000 or its
equivalent in foreign currency, provided
that they are held for at least three years.

As can be seen, the investment options
set out under the law have different fea-
tures, and the amounts and conditions
may differ depending on which paragraph
the investment is to be realized.

5. Real Estate Investment

Realization of one of the investment
methods listed above will fulfill the invest-
ment condition under Article 31 of the
Law on Foreigners and International Pro-
tection. The investment methods listed in
Article 20 of the Regulation on Implemen-
tation of the Turkish Citizenship Law are
not limited to those listed above.

The investment method that we encoun-
ter in practice and which is the main sub-
ject of this article is the real estate invest-
ment method, set out under Article 20/2-
b of the Regulation on Implementation of
the Turkish Citizenship Law.

As per this provision, it is stated that “the
person who purchases a landed immova-
ble property with condominium owner-
ship or condominium easement estab-
lished or on which a building is located,
with a landed immovable property of at
least 400,000 US Dollars or its equivalent
in foreign currency, on the condition that
an annotation not to sell it for three years
is placed on the title deed records, or a
landed immovable property with condo-
minium ownership or condominium ease-
ment established, with a landed property
of at least 400. 000 USD or its equivalent
in foreign currency in advance and prom-
ised to sell the immovable with a nota-
rized contract with the condition of anno-
tating the commitment that it will not be
transferred and abandoned for three
years in the title deed registry” will have
fulfilled the investment condition for the
exceptional acquisition of Turkish citizen-
ship upon determination of the ministry.
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It should be noted that the amounts of
the investment methods, as set out under
the law, are changed from time to time.
Article 20/2-b of the regulation, setting
out real estate investment, was revised as
USD 400,000 by and through the amend-
ment, promulgated on the Official Journal
onJanuary 6, 2022.

As of 19.04.2024, the amount determined
as USD 400,000 in the relevant article
remains valid. Nevertheless, it should be
noted that this amount is subject to
change from time to time.

6. Important Considerations for Satisfy-
ing the Real Estate Investment Condition

6.1. Nature of Real Estate

As of January 6, 2022, the real estate
investment required under this provision
is USD 400,000. Therefore, the first condi-
tion is that the real estate investment
exceeds USD 400,000. This amount can be
achieved through purchase of one or
more immovable properties. The first
condition will be met by purchase of one
or more immovable properties above this
value. In the same direction, this condi-
tion can also be met by acquiring ease-
ment rights or condominiums above the
specified amount. Therefore, the nature
of the real estate to be invested in is im-
portant.

In a free market economy, the value of
immovable properties cannot be known
precisely, and these values may change
rapidly. Since the minimum value set by
the Law is USD 400,000, investing in real
estate with a value below this value will
result in failure to meet this condition.
Therefore, it is important to objectively
determine the value of the immovable
property. This will be possible through
preparation of an appraisal report.

6.1.1 Appraisal Report (Amendment dat-
ed 01.03.2024)

The appraisal report is important in terms
of determining the value of the immova-
ble. Under the circular dated 15.02.2019
and numbered 2019/1 published by the
Directorate General of Land Registry and
Cadastre under the Ministry of Environ-
ment and Urbanization, foreign nationals
are now obliged to obtain a 'Real Estate
Appraisal Report' not only in citizenship
applications, but also in all sales transac-
tions in which they are a party as buyers
or sellers.
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It will be important that the appraisal
report is dated no more than three
months prior to the application date.

As a result, the value determined in the
appraisal report for the real estate to be
invested in must be above USD 400,000.

It should be noted that under the circular
published very recently, a change has
been made regarding the institution to
obtain the appraisal report that will be
subject to exceptional acquisition of Turk-
ish citizenship, effective as of 04.03.2024.

In other transactions that are not subject
to the request for Turkish citizenship and
for which an appraisal report is required,
the appraisal reports can be issued by any
Appraisal Institution licensed by the Capi-
tal Markets Board.

Department of Real Estate Appraisal of
the Directorate General of Land Registry
and Cadastre of the Ministry of Environ-
ment, Urbanization and Climate Change
issued a circular dated 01.03.2024 titled
“Procedures and Principles Regarding the
Appraisal Reports to be Used in Real Es-
tate Acquisitions of Foreigners and Cer-
tain Transactions”.

GEDAS Gayrimenkul Degerleme AS., a
subsidiary of the Housing Development
Administration affiliated to the Ministry,
was authorized to issue the appraisal
reports required in the sale / sale promise
transactions for exceptional acquisition of
Turkish Citizenship to ensure standardiza-
tion in the appraisal reports issued for
exceptional acquisition of Turkish citizen-
ship and to prevent differences that may
occur in the value of immovables.

After this amendment, report applications
in title deed transactions for exceptional
acquisition of Turkish Citizenship will be
made by selecting GEDAS Gayrimenkul
Degerleme A.S. from the Request Infor-
mation ==> Purpose of Request ==> Sales
Subject to Citizenship application option
from the official website address of Web
Tapu (https://webtapu.tkgm.gov.tr/).

As clearly stated under the circular, only
appraisal reports prepared by GEDAS
Gayrimenkul Degerleme A.S. will be ac-
cepted for Turkish citizenship requests to
be made after the Sale / Promise of Sale
transactions made after the effective date
of the circular [2].

The period of use of the appraisal reports
to be used in title deed transactions is 3

LAW BULLETIN

months. If this period expires, a new ap-
praisal report is requested through the
system before the title deed transaction.

6.2. Foreign Currency Purchase Certifi-
cate and Receipt

With the update made in the Capital
Movements Circular on of the Central
Bank of the Republic of Tirkiye (the
“Circular”), the obligation to exchange
foreign currency in real estate sales in
which foreign real persons are buyers
after January 24, 2022 has been intro-
duced within the scope of Article 13.
Therefore, this provision will be important
for real estate investments to be made by
foreigners within the meaning of Article
31 of the Law on Foreigners and Interna-
tional Protection as of January 24, 2022.
Within the scope of the amendment, non-
Turkish citizens will be required to pay for
the real estate they will purchase in Tarki-
ye in foreign currency.

Foreign currency purchase certificate is a
document showing that the foreign cur-
rency has been sold to a bank operating in
Tirkiye to be sold to the central bank
before the purchase is made by the for-
eign buyer at the land registry office.

The foreign currency subject to the pur-
chase is sold to a bank operating in Tirki-
ye and the bank sells it to the Central
Bank of the Republic of Tirkiye and the
payment is made to the relevant person
in Turkish lira.

After this sale to the Central Bank, a for-
eign currency purchase certificate will be
issued by the bank on behalf of the per-
son who sells foreign currency.
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The foreign currency must be exchanged
before the title deed transactions and the
foreign currency purchase certificate
must be submitted to the title deed office
before the sale.

In citizenship transactions, the Land Regis-
try Office will request the foreign curren-
cy purchase certificate and the certified
bank receipt showing that the amount of
the foreign currency exchange has been
sent to the seller's account.

While the foreign currency purchase cer-
tificate must be submitted to the Land
Registry Office before the sale transac-
tion, it is possible to submit the real es-
tate payment receipt (money transfer
from the buyer to the seller) together
with the “Foreign Currency Purchase Cer-
tificate” before the sale transaction or
separately before the commitment trans-
action and before the issuance of the
certificate of suitability at the latest [3].

6.3. Annotation Requirement

An annotation is required to be placed in
the land registry regarding the purchased
real estate.

The foreigner who wants to acquire citi-
zenship through investment must anno-
tate the land registry for the immovable
or immovables exceeding USD 400,000,
stating that s/he will not sell the relevant
immovable for three years.

Similarly, if an easement right or condo-
minium is transferred, an annotation
must be made in the land registry and a
commitment not to transfer or abandon
the property for three years must be an-
notated.
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6.4. Certificate of Suitability

The Ministry of Environment and Urbani-
zation (Directorate General of Land Regis-
try and Cadastre) is the competent au-
thority to issue the certificate of suitabil-
ity to determine that the immovable sub-
ject to acquisition of citizenship through
purchase of immovable property meets
the minimum investment requirement.

The certificate of suitability will be re-
quested from the Regional Land Registry
Office after the necessary annotation is
made in the land registry.

The Regional Land Registry Office will
examine the investment and determine
whether the transfer meets the condi-
tions. When the certificate of suitability is
obtained by the Office, an application for
a short-term residence permit will be
made to the Directorate General of Mi-
gration Management in accordance with
the article 31/j of the Law on Foreigners
and International Protection with this
document and other necessary docu-
ments.

After obtaining the short-term residence
permit in accordance with the article 31/j
of the Law on Foreigners and Internation-
al Protection, the final stage, which is the
application for exceptional acquisition of
citizenship, can be realized.

6.5. Application for Turkish Citizenship
through Real Estate Investment

Pursuant to Article 31/j of the Law on
Foreigners and International Protection,
the foreigner who obtains a short-term
residence permit shall apply for Turkish
citizenship with the necessary documents
to the Directorate General of Population
and Citizenship Affairs.

7. Conclusion

In conclusion, it is possible to acquire
Turkish citizenship by investing in real
estate. It is important to carefully consid-
er the conditions and necessary docu-
ments at the stages such as realizing this
investment, obtaining a short-term resi-
dence permit and applying for citizenship.

As of today, a foreigner who purchases
real estate worth at least USD 400,000
and puts an annotation on the real estate
stating that s/he will not sell it for three
years will be able to obtain a short-term
residence permit in accordance with arti-
cle 31/j of the Law on Foreigners and
International Protection upon fulfilling the
other conditions and stages mentioned
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above.

The foreigner who obtains a short-term
residence permit in this way will then be
able to acquire Turkish citizenship by
applying for citizenship in accordance
with Article 12 of the Turkish Citizenship
Law.
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