Issue: 11

We are glad to share April
issue of our Law Bulletin
which includes recent le-
gal developments and news
globally and in Turkey.

All the content herein is
for information purposes
only and please contact us
for further information.

Editors:
Burcu Celik Gok¢cen
Att. Erse Kahraman

OZGUNLAW
LAW BULLETIN

Binding Nature of Iran Economic Sanctions
on Turkey and its Effect on Logistics Sector -
Iran Embargo

The United States has been the leading actor
regarding these sanctions and pressures, and the
tension between the US and Iran started with the
Iran Hostage Crisis in 1979 at the US Embassy
in Tehran. Subsequently, the tension and crisis
between the two countries has continued expo-
nentially due to the economic sanctions and
embargoes imposed by the US against Iran and
continues to show its effects across the interna-
tional arena today. (Page 2)

Evaluation of the Summaries of 2023 Decisions
Published by the Personal Data Protection
Authority

The Personal Data Protection Law (the "Law")
entered into force upon being promulgated on the
Official Journal dated April 7, 2016 and bearing
the issue number #29677. The Law imposes cer-
tain obligations on data controllers regarding the
procedures and principles to be followed in the
processing of personal data. The Personal Data
Protection Authority published new decision
summaries on its website on 27.12.2023. (Page

10)

The Concept of Interest in Turkish Legal Sys-
tem

The concept of interest is a concept that has con-
tinued from the past to the present and has gained
a place both in daily life and in commercial life.
In this context, it has become an important part of
the legal world. Regarding interest, the main
guiding source in our law is the Code on Legal
Interest and Default Interest nr. #3095. Besides
Code nr. #3095, the Turkish Code of Obligations,
the Turkish Commercial Code and the Banking
Law are among the other guiding laws. (Page 16)
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The Regulation on Active Co-Operation for the
Purpose of Uncovering Cartels (Leniency Reg-
ulation) and its Effects on Protection of Com-
petition

Free market economy or economic liberalism, in
the simplest definition, represents an environment
of free commercial activity and competition with-
out state intervention. In a free market economy
where Adam Smith's famous saying "Laissez-
faire, laissez-passer” (let them do, let them pass)
principle is adopted, the important point in terms
of our subject is that competition is also out of
control, and the state does not intervene. (Page 6)

Evaluation of the Concept of Arbitrability
within the Scope of Disputes Arising from
Retainer Agreements

Arbitration is an alternative dispute resolution
method in which disputes that have arisen or may
arise between the parties are resolved by
independent and objective arbitrators instead of
national courts. The arbitrator resolves the dispute
through judgement. In other words, arbitration is a
private judicial activity, but the arbitral
proceedings are supervised by the state. Arbitral
awards are final judgements and enforced just like
court judgements. (Page 13)

Invalidity of Sales of Vehicle by Forged Power
of Attorney

Purchase and sales of motor vehicle are among
the types of transactions that take place frequently
in our country. According to the data of Istanbul
Trade Gazette for 2023, 1 million 881 thousand
97 vehicle sales were made in the second-hand
online passenger car and light commercial vehicle
market. These types of vehicle purchases and
sales can be divided into two; namely commercial
and normal ones. (Page 20)

Recent News

Tesco Lost the Appeal against Lidl About the Clubcard Logo Dispute! (Page 9)

Courts Already Using Automated Decision-Making, The Deputy Head of Civil Justice Reveals! (Page 15)

Employee Who Backdated Documents Disqualified from Certain Roles! (Page 15)

Italy: Trento Council Fined for Illegal Al Video and Audio Surveillance Projects! (Page 23)

World’s First Major Act to Regulate Al Passed by European Lawmakers! (Page 23)
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BINDING NATURE OF IRAN ECONOMIC SANCTIONS ON TURKEY AND ITS
EFFECT ON LOGISTICS SECTOR - IRAN EMBARGO

1. Introduction

Iran has been facing various sanctions and
international pressure for more than four
decades. These sanctions are twofold and
can be imposed unilaterally by countries
or groups of countries, or by supranation-
al organizations such as the European
Union (EU) and the United Nations (UN).

2. A Brief History of Sanctions Against
Iran

The United States has been the leading
actor regarding these sanctions and pres-
sures, and the tension between the US
and Iran started with the Iran Hostage
Crisis in 1979 at the US Embassy in Teh-
ran. Subsequently, the tension and crisis
between the two countries has continued
exponentially due to the economic sanc-
tions and embargoes imposed by the US
against Iran and continues to show its
effects across the international arena
today.

In 1945, the atomic bombs dropped on
Hiroshima and Nagasaki and the atmos-
phere of fear and anxiety following the
casualties caused by nuclear weapons
created the need for various legal ar-
rangements. Thus, the United Nations, a
supranational organization, was estab-
lished in 1945. The responsibility for inter-
national security was basically given to
the United Nations Security Council. As
the world's resources diminished, coun-
tries in search of alternative energy
sources started to engage in nuclear activ-
ities. In this sense, Iran, which has a nu-
clear power plant and intensively produc-
es nuclear studies, has become a subject
of debate across the international arena

with the possibility that its studies are not
only for civilian purposes and may endan-
ger international peace.

Iran's nuclear activities within the frame-
work of its uranium enrichment program
raised the security concerns of the United
Nations Security Council, and the United
Nations adopted multilateral sanctions
resolutions. The UN adopted its first reso-
lution in 2006 stating that Iran must halt
its nuclear activities or face sanctions.
These embargoes continued until 2015,
when the Iran Nuclear Deal was signed.
The UN, believing that Iran would carry
out its nuclear activities for peaceful pur-
poses, adopted a resolution dated
20.07.2015, which set the timetable for
suspension and lifting of sanctions and
stipulated that sanctions would re-enter
into force if Iran did not comply with the
Joint Comprehensive Plan of Action
(JCPOA), and thus sanctions were lifted.
However, sanctions on terrorism, human
rights violations, missile technology re-
mained in force and full inspections of
nuclear activities were decided.

For the United States, one of the five
permanent members of the United Na-
tions, these positive developments were
short-lived, as the US decided to unilater-
ally withdraw from the JCPOA in 2018 and
announced that it would reintroduce the
sanctions it had imposed before the
JCPOA. The other signatories of the JCPOA
remained committed to the agreement.

(1]

3. Economic Sanctions Imposed on the
State of Iran by the United States, the
European Union and the United Nations
Security Council

In this study, since the relevant sanc-
tions covering all sectors are quite com-
prehensive, rather than addressing the
sanctions one by one, we will only
briefly draw attention to the important
issues with respect to the information
regarding the sanctions, and we will
take a more comprehensive look at the
effects of the sanctions on the commer-
cial sector. As mentioned, the United
States has been the leading actor of the
sanctions, and of course, the United
Nations Security Council and the Euro-
pean Union have also signed important
decisions regarding the sanctions.

The UN decided to freeze the assets in
all countries of individuals and entities
dealing with Iran and supplying nuclear
energy-related materials and to restrict
their travel permits. Arms trade by Iran
was banned, restricting the banks and
financial institutions in their Iran-related
operations. Travel bans were imposed
on persons on the sanctions list. Foreign
individuals and organizations were
banned from investing in nuclear activi-
ties and arms aid was halted. Direct and
indirect sales of sensitive nuclear mate-
rials and ballistic missiles to Iran were
banned. These sanctions were also im-
posed by the US and the EU.

The US has a wide range of sanctions
against Iran. Iranian state assets in the
US have been frozen. Central Bank of
Iran funds entering the US financial
system have been seized. The Central
Bank of Iran and related institutions are
banned from entering the US financial
system. Trade with Iran and investment
in Iran is prohibited. All exports of US
companies to Iran are banned. It was
decided to restrict or prohibit financial
institutions from accessing the US finan-
cial system if they transact with institu-
tions on the SDN list. The direct transfer
of US dollars to Iran is prohibited.

In general, sanctions have the effect of
excluding Iran from the world financial
system. On 8 May 2018, the US Presi-
dent Donald Trump announced the US
withdrawal from the JCPOA and imposi-
tion of secondary sanctions by the US.
The first sanctions package of the US
was put into effect on 7 August 2018
and the second sanctions package was
put into effect on 5 November 2018.
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It has become impossible for companies
doing business with Iran to do business in
the US market. Industry giants such as
Google, Apple and Microsoft have started
to impose access restrictions on users
with ties to Iran. It was decided to confis-
cate the assets of individuals and organi-
zations in the US that cooperate with Iran
or provide financing. The Iranian govern-
ment is prohibited from purchasing US
Dollars and trading in gold and precious
metals. Even the sale of petroleum prod-
ucts was sanctioned. As a result of the
serious embargo on trade, bans have
been imposed on most products. Viola-
tion of the relevant prohibitions can lead
to imprisonment within the framework of
primary sanctions.

In the 2000s, the European Union applied
its sanctions in parallel with the United
States. It banned all Iranian banks from
SWIFT service, which has an important
position in financial transactions. The
sanctions included economic, political,
military and diplomatic issues.

Following the JCPOA, Iran has re-entered
the international financial system, and
although it is close to achieving economic
stability, it is still trying to recover its
economy.

4. Legal Structure of Economic Sanctions
and Their Legal Binding for Turkey

The Article 39 of the Charter of the United
Nations, entitled " Action with Respect to
Threats to the Peace, Breaches of the
Peace, and Acts of Aggression", reads as
follows: " The Security Council shall deter-
mine the existence of any threat to the
peace, breach of the peace, or act of ag-
gression and shall make recommenda-
tions, or decide what measures shall be
taken in accordance with Articles 41 and
42, to maintain or restore international
peace and security."

The United Nations Security Council de-
rives its authority to impose sanctions
from the present and subsequent articles.
Article 41 of the Charter of the United
Nations sets out as follows: " The Security
Council may decide what measures not
involving the use of armed force are to be
employed to give effect to its decisions,
and it may call upon the Members of the
United Nations to apply such measures.
These may include complete or partial
interruption of economic relations and of
rail, sea, air, postal, telegraphic, radio,
and other means of communication, and
the severance of diplomatic relations."
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As such, Turkey is a member of the UN,
and under the aforementioned articles,
Turkey is also under an obligation to re-
frain from providing assistance to the
states against which measures are taken.
UNSC resolutions are legally binding for
Turkey. However, since the UN sanctions
resolutions have been suspended, there
are currently no sanctions that Turkey has
to comply with.

The possible sanctions that may be im-
posed by the US are of 2 types: primary
and secondary sanctions. At the same
time, the US President may grant general,
country-specific or company-specific ex-
ceptions to sanctions, and additional
sanctions may also be regulated in ac-
cordance with the President's order. The
United States is one of the five perma-
nent members of the United Nations.

Although it is one of the administrative
authorities in the decision-making process
due to being a member state, the sanc-
tion decisions taken by the US itself do
not have a legal binding effect in terms of
Turkey. However, as we will further elab-
orate below, Turkey is under an abstract
binding in terms of trade and is almost
adapted to the form of a secret embargo.
The European Union has published Basic
Principles and two guidelines for the regu-
lation of economic sanctions and these
documents are binding only for member
states. As a candidate country, Turkey is
not obliged to comply with the economic
sanctions decisions taken by the Europe-
an Union.

There is no doubt that the binding mecha-
nisms regarding these sanctions will have
different binding effects for each country
in terms of procedure and law. Although
Turkey is not legally bound by the sanc-
tions in the current situation, investors
are cautious about trade with Iran due to
the high risk factors and inefficient cost
analyses, and the two countries impose a
secret embargo on each other.

5. Sanction Mechanisms

The concept of sanctions, which is basical-
ly defined as "attempts to prevent unde-
sirable behavior or actions of states with a
sufficient amount of damage or at least a
perceptible threat", has been stated as
trying to ensure that a state refrains from
threatening and using force against other
states. [2] The sanctions imposed by the
US are mainly motivated by the exclusion
of Iran from the world financial system.
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In the event that an activity, business
and/or transaction is included in the sanc-
tions list of the US, the sanctions that can
be imposed by the US against the person
and/or organization carrying out the rele-
vant transaction are of two types: primary
and secondary sanctions. Primary sanc-
tions are binding for US natural and legal
persons. Secondary sanctions, on the
other hand, are binding on individuals and
organizations of other countries. These
secondary sanctions are also binding on
natural and legal persons of Turkiye, and
it is important that the persons and insti-
tutions of our country pay attention to
this issue.

According to the secondary sanctions, in
case of partnerships established and busi-
ness and transactions carried out with
persons and organizations on the sanc-
tions list, your money transfers passing
through the US may be confiscated or the
US financial institution may refrain from
performing the transaction. Sanctions
related to trade bans are regulated in all
sectors and spread over a wide range.
However, in some cases, there may be
exceptions for certain products related to
the relevant sectors. For example; food,
medicine, hygiene, medical device prod-
ucts are among the exceptional sectors.

As will be discussed below, the issue that
needs to be emphasized with respect to
the countries that are likely to be subject
to secondary sanctions is not the feasibil-
ity of exports, but how the payment sys-
tems will be operated after their imple-
mentation. And the current situation does
not make it possible to receive payments
if there is a potential export. This is be-
cause the US suppresses trade by control-
ling electronic financial payment instru-
ments and banks through secondary sanc-
tions. Although Turkey is not binding
against these sanctions, it is possible to
call this situation a hidden embargo in
practice.

The US Treasury Department's Office of
Foreign Assets Control ("OFAC") prohibits
transactions between US persons and
businesses (e.g.; companies) and entities
on the Specially Designated Nationals and
Blocked Persons List, or "SDN List". In this
sense, even if the product or service to be
transacted is not covered by the sanction,
the obligation to check whether the recip-
ient of the product or service is on the
SDN list or other lists, and the end user
lies with the sender. As a result, the end
user and the recipient must be checked.
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The US adds some lIranian individuals,
companies and institutions to the list
called SDN and may impose sanctions on
third country citizens who engage in com-
mercial transactions with these persons.
In this sense, it is important that compa-
nies control the counterparties with
whom they conduct transactions from the
SDN list. Apart from the SDN List, there
are also lists of banned persons and insti-
tutions. In this sense, it would be healthy
for investors who do not want to suffer
secondary sanctions to pay attention to
these controls.

The "significant transaction" criterion is
applied in determining the violation of US
sanctions against Iran by US or other na-
tionals. OFAC considers all documents
and circumstances in determining wheth-
er a transaction is a significant transaction
and makes its decision based on the fol-
lowing criteria.

- Size, number, frequency of the transac-
tion,

- Shape, complexity, commercial purpose
of the transaction,

- The level of awareness of the manage-
ment level on the repetition of the pro-
cess,

- The link between the transaction and
the blocked person,

- The effect of the lawfulness of the pur-
pose of the transactions,

- Whether the transactions involve decep-
tive/misleading behavior,

- Other reasons that the US Treasury De-
partment will assess on a case-by-case
basis. [3]

6. The Binding Nature of Iran Economic
Sanctions for Turkey and Their Impact on
Trade Relations

As explained above, since the United Na-
tions Security Council’s binding decisions
on economic sanctions against Turkey
were suspended in 2015, there are no
sanctions imposed by the United Nations,
except for the restriction on the sale of
heavy weapons. As for the US sanctions,
they are not legally binding for Turkey. As
a result, the transaction you make when
doing business with Iran will be legal.
However, the transaction made / to be
made may involve risks for companies
within the scope of US sanctions.
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It is important to pay attention not to act
against the sanctions in order to maintain
relations with the USA and not to subject
the company to any secondary sanctions.

As a result, it is de facto possible to con-
tinue trade with Iran. This is because the
sanctions are not binding for Turkey to
stop trade relations. However, secondary
sanctions in this case increase the risk and
cost of trade.

Problems such as failure to receive pay-
ments related to the trade may arise. Or it
can be seen that the final decisions re-
garding the business partnerships estab-
lished/to be established by US companies
are made by making a distinction be-
tween the list of companies that trade
with Iran and the list of companies that
do not trade with Iran. In the current
situation, the first distinction that US
firms make in the business partnerships
they choose is whether or not they trade
with Iran.

Withdrawal of the US President Trump
from the Iran Nuclear Deal in line with his
decisive and strict policy has disrupted
Turkey-lran relations. Although Turkey
has declared that the sanctions are unfair
and are not binding on it, the business
world and investors who fear being sub-
jected to US sanctions have weakened
and even severed their economic ties
with Iran.

As mentioned above, in the second phase
of the economic sanctions, foreign finan-
cial institutions' transactions with the
Central Bank of Iran and other Iranian
banks were also made subject to sanc-
tions. In addition, the US government
openly declared that the SWIFT (Society
for Worldwide Interbank Financial Tele-
communication) system, which regulates
international fund transfers between
banks, will be subject to US sanctions if it
is not closed to all embargoed Iranian
financial institutions, and that any person
and organization that does not comply
with the sanctions is in danger of being
excluded from the world financial system.
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At this point, in addition to the companies
that have suspended their trade with Iran
by avoiding taking the specified risks, the
point to be considered for the companies
that want to continue their trade will be
not to use the bank channels within the
framework of the economic sanctions
imposed by the USA against the Iranian
government in the money transfers to be
made with the intermediary company. It
seems reasonable to work in factory de-
livery as much as possible. In addition, if
the currency is Iranian state currency, the
possibility of acting within the scope of
sanctions prohibitions will arise. It should
also be paid attention to this issue.

In this context, the most active follow-up
is carried out by the USA through the
SWIFT service. As a matter of fact, a heavy
sanction was also provided through
SWIFT. Therefore, Dollars should not be
used in any way when trading with Iran.
Apart from and in addition to this, the US
also conducts sanctions control by using
different intelligence sources and oper-
ates the blacklist logic and motivation in
practice. In addition, it is known that
sanctions can also be examined based on
the notification of third parties, and it is
clearly evident that an action plan should
be created by taking these risks regarding
the trade made / to be made.

In the event that an economic sanction,
which is not among the existing sanctions,
is applied through a third party or the
state of Turkey, it is possible to request
cancellation of the administrative action
applied in the Administrative Courts of
Turkey and to file a lawsuit demanding
termination of the violation.

7. In Conclusion

In the current situation, clear and precise
approaches and responses to the issue
still do not seem reasonable. As a matter
of fact, in the face of the course, im-
portance and sensitivity of the issue in the
world conjuncture, the importance of up-
to-date control and communication with
the right channels regarding the actions
to be taken is clearly evident.

Although there are countries like Turkey
that want to mobilize export relations
with Iran, the feasibility studies made on
the grounds that the problems in the
payment systems, which are the im-
portant pillar of the export process, are a
big and important problem, generally
hold companies back from taking any
action.



PAGE 5

In addition to sectoral-based determina-
tions and controls, it may also be im-
portant what kind of transaction the
product belonging to the relevant sector
is subject to. As such, it would not be
difficult to support the view that reports
including detailed research in potential
trades should be issued due to the wide
range of interpretations related to sanc-
tions. In practice, corporate firms with
large trade volumes may even establish
"sanctions compliance offices" within
their companies in order to eliminate
such interpretative differences.

Within the scope of the fact that the au-
thority implementing the sanctions is the
US Treasury Department, it seems health-
ier at this stage to carry out process man-
agement with the confirmation letters to
be received from the relevant Offices of
Commercial Counsellor after the decision
to turn the planned trade into action.
While investors are trading and collabo-
rating;

- The position of the product subject to
trade within the scope of the sanctions
regime,

- Who the persons or organizations to be
traded in Iran are (pay special attention to
the SDN List),

- The level of relations with the United
States,

- US citizenship of the owners (including
Green Card),

- Whether the owners or the firm have
assets in the US,

- Whether US natural or legal persons are
among the shareholders of the company,
- Whether there is a credit flow from US
financial institutions to the company,

- If the company is included in the SDN
List, what kind of problems this may
cause for the company,

- How to transfer money in their trade,

would be appropriate for them to make a
comprehensive assessment of the issues.

Again, if we take a look at the content
titled "Main Issues to be Considered in
Export Transactions to Iran" dated 25
January 2022 published on the official
website of the Ministry of Trade of the
Republic of Tiirkiye;
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e |t should not depend only on the profor-
ma invoice but should act within the
framework of a sales contract to be made
with the Iranian importer and all condi-
tions to be clearly set out.

e There should be provisions under the
agreements for the Iranian importer to
solve the problems that may arise in cases
such as changes in customs duties, import
procedures, products and / or quantities
subject to importation. In sales to Iran, it
should be worked on Ex-Works and cash
basis as much as possible. The "Reference
Price Application in Imports" applied by
Iranian customs is an important problem.

e Agreements and proforma/commercial
invoices should be issued in a country
currency other than US Dollars - prefera-
bly Euro, TRY or other convertible country
currency to be mutually agreed - and
payments should be made in this way.
Attention should be paid to the relation-
ship between the payment and the mode
of delivery.

e |n Iran, it is seen that the state does not
allow exports below a certain price in the
export prices of some products. For this
reason, it is seen that our companies may
encounter problems in determining Cus-
toms Duties. For this reason, it is im-
portant for our companies to consider
this issue in their imports from Iran. [5]

The statement that trade with Iran is not
impossible, but the process management
is important and contains details. As can
be seen from the news content published
on the official website of the Ministry of
Trade of the Republic of Tirkiye dated 18
February 2020 titled "The Most Foreign
Companies Established in Turkey in 2019
by Iranian Citizens", companies in Iran
have established representative offices in
Turkey.

According to the data announced by the
Union of Chambers and Commodity Ex-
changes of Turkey, Iranian citizens estab-
lished the most foreign companies in
Turkey with a total of 970 companies in
2019. At this point, Jalal Ebrahimi, Secre-
tary General of the Turkey-lran Business
Council, stated that the main reason for
Iranian citizens to establish companies in
Turkey is to reduce the impact of US sanc-
tions on imports and exports. "These
companies import Iranian final or disas-
sembled products to Turkey and export
them to European and Balkan countries
through processing, assembly, packaging
or brand change," Ebrahimi said.
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He also stated: “The fact that Turkey has
trade agreements with 36 countries, has
offices of commercial counsellor in 102
countries and is not subject to sanctions
makes this preference even more mean-
ingful".

In this context, it should not be forgotten
that the US expects the end-user control
of the first or intermediate seller to be
carried out both in Turkey and Iran and
asks companies doing business with Iran
to act as a prudent merchant.

As can be seen, it is very difficult to con-
tinue trade with Iran without solving
some important problems, especially the
payment difficulties arising from the
SWIFT electronic financial system, and the
steps to be taken by countries in the fu-
ture in this regard are eagerly awaited
and are of great importance for the world
financial order.

For further information:
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THE REGULATION ON ACTIVE CO-OPERATION FOR THE PURPOSE OF
UNCOVERING CARTELS (LENIENCY REGULATION) AND ITS EFFECTS ON
PROTECTION OF COMPETITION

1-FREE MARKET ECONOMY AND COMPE-
TITION

Before mentioning competition law, it is
useful to mention the free market and its
natural limits. Free market economy or
economic liberalism, in the simplest defi-
nition, represents an environment of free
commercial activity and competition with-
out state intervention. In a free market
economy where Adam Smith's famous
saying "Laissez-faire, laissez-passer" (let
them do, let them pass) principle is
adopted, the important point in terms of
our subject is that competition is also out
of control, and the state does not inter-
vene. Is it possible to establish fair and
equitable competition and competition in
favor of the consumer in a market that is
not subject to any restrictions or supervi-
sion? Or does the order create its own big
fishes and turn freedom into a hollow
word?

Article 3 of the Law Nr. #4054 on Protec-
tion of Competition (“LPC”) defines the
concept of competition as follows:
"Competition between undertakings in
the goods and services markets that ena-
bles free economic decisions to be made".
As can be seen from the definition, the
competitive environment, which is one of
the inseparable elements of the free mar-
ket, refers to the situation in which un-
dertakings can regulate supply and de-
mand, pricing, advertising, and all kinds of
marketing activities in line with their
profit objectives without state pressure
and control. There are four types of mar-
ket types according to the status of un-
dertakings across the market. "These are
complete competition, monopoly, mo-
nopolistic competition and oligopoly." [1]
"Firms in complete competition do not
have market power. They compete fierce-
ly and accept the market price as it is...
Monopoly is a form of market that pro-
duces goods and services that have no

substitutes, where there is a single seller
protected from competition and prevents
new firms from entering the market. A
single firm in this market has market pow-
er." [2] In the case of oligopoly, which is
between perfect competition and monop-
oly representing the two opposite poles
of the market in terms of competition,
there are "few" undertakings and compe-
tition is relatively more controlled. In all
markets where the number of undertak-
ings is more than one, competition regu-
lations and the state should determine
the field of action with legal regulations,
even if limited, in order to ensure just and
beneficial competition and to ensure the
benefit of the consumer and the country
within the profit-loss balance. For this
purpose, the Law Nr. #4054 on Protection
of Competition and the relevant provi-
sions of the Commercial Code are in force
in our country, and audits are carried out
by the Competition Authority.

As a continuation of the previous explana-
tions, it should be noted that all undertak-
ings aspire to be unique in the market and
to determine production-consumption-
price balances alone and freely. Since the
increase in the number of undertakings
leads to a "market price", undertakings
are forced to play the game according to
the rules, so to speak, in which all under-
takings are involved. In order to limit the
aspiration to become a monopoly and to
establish fair competition, statutory regu-
lations keep undertakings under control.

2. THE "LENIENCY REGULATION" SPECIFI-
CALLY WITHIN THE SCOPE OF COMPETI-
TION LAW REGULATIONS AGAINST CAR-
TELISATION

"Although there is no clear definition of
competition law, it can be defined in vari-
ous ways by the authors in the doctrine.
According to one perspective, agreements
and decisions, restrictive practices or
economic power of an undertaking in a
dominant position with the aim of
affecting the market in which the under-
takings operating in various products or
service sectors operate, and the unlawful
disruption of the free market economy
that is desired to exist in the market with
the economic power that enables it to be
in a dominant position, and all of the reg-
ulatory or prohibitive regulations aimed
at preventing the restriction of the free

market economy after this unlawfulness
are called cartel law or competition
law." [3] In other words, Competition
Law introduces regulatory and prohibi-
tive rules in order to prevent the free
market economy from being damaged
by unlawful acts and transactions and to
prevent strong undertakings in a domi-
nant position and unlawful business
associations from disrupting market
balances and serves the purpose of
keeping the market under control. As
we have mentioned, unlawful acts and
transactions carried out by dominant
undertakings in order to keep the
strings of the order in their own hands
and thus increase their profits to the
detriment of other undertakings, rather
than playing the game according to the
rules, constitute unfair competition, and
in order to prevent cartelization, coop-
eration with the Authority is also pre-
sented as an alternative solution under
our Law.

The "Regulation on Active Cooperation
for the Purpose of Uncovering Cartels",
known as the "Leniency Regulation",
which is based on the Article 16 of the
Law on Protection of Competition, en-
tered into force after being promulgated
on the Official Journal dated February
15, 2009 and bearing the issue number
#27142. The Authority has also pub-
lished a Guideline on Explanation of the
Regulation on Active Cooperation for
the Purpose of Uncovering Cartels. The
provision established pursuant to the
Article 16 of the LPC is as follows:

"The penalties specified under the third
and fourth paragraphs may be waived
or the penalties to be imposed according
to these paragraphs may be reduced for
the undertakings or associations of un-
dertakings or their managers and em-
ployees who actively cooperate with the
Authority for the purpose of revealing
the violation of the Law, by taking into
account the nature, effectiveness and
timing of the cooperation and by clearly
showing the justification."

As stated under the related provision of
the Law, undertakings that actively co-
operate with the Authority for the pur-
pose of revealing the violation of the
Law may not be fined or their fines may
be reduced.
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The respective procedures and principles
are set out under the aforementioned
Regulation. In competition law, leniency
refers to the fact that undertakings that
are involved in a cartel formation and
support the growth of a cartel by sup-
porting this cartelization, may avoid the
fine completely by reporting the cartel to
the Competition Authority or obtain a
discount from the fine to be imposed
against them in certain circumstances.
Briefly referred to as the leniency pro-
gram, active cooperation with the Compe-
tition Authority within this system is an
important recourse offered by the Com-
petition Law as a way to avoid heavy fines
to be imposed by reporting the cartel and
presenting various evidences and details.
(4]

3. CARTEL

"As it is clearly understood from the regu-
lation, leniency practices only cover car-
tels. Since other competition violations
are not covered by this regulation, they
will not be able to benefit from the leni-
ency provisions." [5] At this point, some
applications are rejected due to the fact
that the notified undertaking is not a car-
tel, even if there is unfair competition. At
this point, the concept of "cartel" is im-
portant, and the definition of Cartel is set
out under the Article, titled “Definitions”,
of the Regulation as follows:

"c) Cartel: Agreements and/or concerted
practices between competitors restricting
competition in the fields of price fixing,
allocation of customers, suppliers, regions
or trade channels, restriction of the
amount of supply or imposition of quotas,
collusion in tenders."

At present, undertakings that exceed a
certain volume try to maintain or even
increase their dominant position by using
their market influence, especially small
enterprises. Small enterprises may con-
tribute to cartelization in various ways,
hoping that they can go much further
than they can go on their own through
sector-leading undertakings. By control-
ling the trade channels of the dominant
undertakings, organizing the customer
portfolio through incentive and discount
systems, and getting ahead of rival firms
through various commercial relations,
cartels undermine the fair competition
environment by unfairly increasing their
market volumes. As the cartels carry out
these co-operations in a highly secretive
and behind the scenes manner, it is often
too late or not possible at all for the Au-
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thority to be informed and intervene. For
this reason, the notification of these ille-
galities to the Authority by an undertaking
within the co-operation serves both to
protect the time and resources that the
Authority will lose through inspection,
evidence collection and investigation, and
to protect the fair competition environ-
ment. The undertaking that makes the
first application without any investigation
has the highest discount rate (or even
impunity); other undertakings that apply
after the first undertaking may receive
discounts at varying rates depending on
the order of application. In this case, the
amount of the reduction is below 50% .

(6]

4. APPLICATIONS FOR LENIENCY IN PRAC-
TICE

Although the leniency remedy has its
advantages, it should not be forgotten
that it is an extremely sensitive and risky
institution. The low amount of reduction
in penalties will not encourage any
attempt to self-disclose and this remedy
will lose its intended function. In case of
complete impunity or high reductions,
undertakings that knowingly and willingly
participate in cartelization and unfair
competition collaborations will be exoner-
ated from unfair competition acts with
almost no loss in addition to what they
gain if they apply for leniency. For this
reason, penalty reductions and applica-
tion processes should be closely moni-
tored by the relevant authorities and
abuse of the institution should not be
allowed. The conditions for not imposing
a fine and/or reducing the fine to be im-
posed are set out under various articles of
the Regulation. If these conditions are
summarized in 6 items, they are as fol-
lows:

"1. Presentation of Information and Docu-
ments,

2. Not to withhold or conceal information
and documents,

3. Cease to be a Party to the Cartel,

4. Confidentiality of the Application,

5. Continued Co-operation,

6. Inability to Benefit from Immunity in
Case of Coercion of Other Undertakings to
Infringe". [7]

Similar practices regarding Leniency and
Co-operation applications have been in
place for many years in the European
Union and the US Competition Law, and it
is seen that they are relatively functional
and facilitate supervision of the competi-
tion environment. However, in line with
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the precedent decisions, it can be said
that this institution, which has only re-
cently come into force in Tirkiye, still has
a long way to go in terms of predictability
and transparency. The fact that different
decisions are rendered for similar applica-
tions, and that different discount/non-
penalty sanctions are applied for the un-
dertakings and their executives, may put
the undertakings in a dilemma in this
respect.

"Under the Condor decision (Decision Nr.
#11-54/1431-507, Decision Date:
27.10.2011), the Board was informed that
SunExpress and Condor acted in co-
operation in determining the ticket prices
for flights between Germany and Tlirkiye.
This is an interesting decision in which the
Board refrained from defining the actions
of the undertakings as a cartel, but grant-
ed full immunity by accepting the leniency
application made by one of the parties
who committed the alleged violations. The
Board initiated an investigation against
SunExpress ~ Aviation  and  Condor
Flugdienst for restricting competition in
relation to flights between Germany and
Tiirkiye through various agreements. The
Board decided that the two undertakings
violated the Article 4 of the LPC through
price fixing under their distribution agree-
ments. At the end of the investigation, Sun
Express' application for leniency was ac-
cepted and no fine was imposed. Alt-
hough leniency applications are only pos-
sible for cartel cases, the Board applied
the provisions of the Leniency Regulation
in this decision without defining the viola-
tion as a cartel. According to the relevant
decision text, the Board automatically
reduced the fine based on the information
and documents provided by Condor. In a
cartel consisting of two undertakings, in
order for the second undertaking to bene-
fit from the leniency program, it is neces-
sary to provide substantial and sufficient
evidence that will add value to the ongo-
ing investigation. In this decision, it is
considered that the Board has been very
generous in order to encourage leniency
applications." [8]

"In the Board's decision on Otuzbir Kimya
(Decision Nr. #12-24/711-199, Decision
Date: 03.05.2012), an investigation was
initiated with the allegation that Otuzbir
Kimya ve Sanayi Tiirk Ltd. Sti. and Sodas
Sodyum Sanayi A.S., the producers of
sodium sulphate, had formed a cartel in
the powder sodium sulphate, crystalline
sodium sulphate and raw salt markets
through price determination and custom-
er sharing.
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Sodas applied for leniency after the pre-
liminary investigation decision for the
cartel in the sodium sulphate markets but
did not receive full immunity and the fine
was reduced. In this decision, the Board
fined both the undertakings that were
parties to the cartel and the "persons who
had a decisive influence on the infringe-
ment" but reduced the fines of Sodas Sodi-
um and the general manager who applied
for leniency. The Otuzbir Kimya decision is
the first decision in terms of imposing
penalties on persons who have a decisive
influence on the infringement." [9]

"In the 3M decision (Decision Nr. #12-
46/1409-461, Decision Date: 27.09.2012),
3M Sanayi ve Ticaret A.S. alleged that
some undertakings operating in the traffic
marking sector had committed acts in
violation of the Law and applied for leni-
ency. In the Decision, the leniency appli-
cant 3M did not fully cooperate, moreo-
ver, dawn raids were carried out on its
premises, and although the investigating
team recommended the Board not to
grant full immunity to the leniency appli-
cant 3M on the grounds that it did not
provide all the documents that could be
obtained in a dawn raid, full immunity
was granted to the undertaking in ques-
tion.

In the decision, the Board decided that
there was insufficient evidence to prove
the violation of the Article 4 of the LPC
and did not impose a fine on the under-
takings in question. With this decision, a
negative implicit message was given to
the undertakings that, contrary to the
purpose of the leniency programs, they
would not benefit from the leniency pro-
grams." [10]

5. CONCLUSION

When the aforementioned exemplary
decisions and all other decisions of the
Board regarding leniency applications are
evaluated together, the fact that incon-
sistent decisions have been made on is-
sues such as whether the undertaking is a
"Cartel" or not, evaluations regarding the
stage and timeframe of the application,
evaluation of the evidence submitted
within the scope of cooperation, and co-
operation with the applicant, carries the
risk of causing undertakings that plan to
apply for leniency to take a step back and
fail to meet the purpose of the Law. |

t is thought and hoped that in time, with
the increase in the practice of the Institu-
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tion, it will gain operability and a more
solid jurisprudence unity will be formed.

For further information:

Att. Gamze Nur San

info@ozgunlaw.com
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EVALUATION OF THE SUMMARIES OF 2023 DECISIONS PUBLISHED BY THE
PERSONAL DATA PROTECTION AUTHORITY

bt b, R

The Personal Data Protection Law (the
"Law") entered into force upon being
promulgated on the Official Journal dated
April 7, 2016 and bearing the issue num-
ber #29677. The Law imposes certain
obligations on data controllers regarding
the procedures and principles to be fol-
lowed in the processing of personal data.

The Personal Data Protection Authority
(the "Authority") published new decision
summaries on its website on 27.12.2023
in order to emphasize the obligations of
data controllers and the procedures and
principles to be followed. These recent
decisions of the Authority are important
in revising the PDPL policies of the institu-
tions, and please find below the summar-
ies of the decisions.

1.Taking the Necessary Administrative
and Technical Measures to Provide the
Appropriate Level of Security to Ensure
Personal Data Security

Pursuant to the Article 12 of the Law,
data controllers are obliged to take all
necessary technical and administrative
measures to ensure the appropriate level
of security in order to prevent unlawful
processing of personal data, to prevent
unlawful access to personal data, and to
ensure the preservation of personal data.
In order to ensure the security of personal
data, first of all, it is necessary to deter-
mine what all personal data processed by
the data controller are and the probability
of realization of the risks that might arise
regarding the protection of such data.

When identifying these risks;

eWhether personal data are of sensitive
nature, or not

*The level of confidentiality required by
its nature

eThe nature and quantity of the damage
that might arise for the concerned person
due to breach of security should be deter-
mined.

After identifying the risks, control and
solution alternatives should be put for-
ward to reduce or eliminate these risks.

(1]

Accordingly, organizations /authorities
must provide training to their employees
on issues such as personal data, data
security, and systems used for data pro-
tection.

In cases such as unlawful disclosure or
sharing of personal data, employees will
be the first to intervene within their
knowledge.

Therefore, the roles and responsibilities
of everyone working for the data control-
ler regarding personal data security, re-
gardless of their position, should be de-
termined in their job descriptions, and it
should be ensured that the employees are
aware of their roles and responsibilities to
that end.

The decision, dated 18/05/2023 and hum-
bered #2023/845, of the Personal Data
Protection Authority;

Briefly; it was stated, under the complaint
submitted to the Authority, that the con-
cerned person made a purchase through
an online shopping site, the product pur-
chased by the same was delivered by the
courier working within the data controller
one day after the order date, and then the
courier sent a harassing message to its

mobile phone number by the courier, the
data controller failed to ensure personal
data security and its employee disturbed
the concerned person, and requested
the necessary action to be taken. As a
result of the examination made on the
subject;

According to the relevant provisions of
the Turkish Code of Obligations and the
Labor Law, it is evaluated that the data
controller is responsible for the unlawful
data processing incident in question,
however, from the response letter sent
by the data controller's representative
to the Authority, it is understood that
the person who carried out the incident
in question and worked on behalf of the
data controller at the time of the inci-
dent was not given any training on pro-
tection of personal data and data securi-
ty and that the necessary information
was not provided. [2]

The decision dated, 06/07/2023 and
numbered #2023/1130, of the Personal
Data Protection Authority;

Briefly, it was understood, under the
complaint submitted to the Authority,
that the person concerned divorced its
spouse, but there is still an ongoing cus-
tody case with its ex-spouse, the person
concerned went to the pharmacy where
it has been a customer for a long time,
and under various pretexts, it ensured
that the hospital report and medication
records of its ex-spouse were supplied
from the system called Medula used by
pharmacies, and submitted these docu-
ments to the case file as evidence, and it
was requested that the necessary action
be taken within the scope of the Person-
al Data Protection Law Nr. #6698 (the
“Law”). As a result of the examination
made on the subject, it is evaluated that
the data controller has not fulfilled its
obligation to take all necessary technical
and administrative measures to ensure
the appropriate level of security in order
to prevent unlawful processing of per-
sonal data, as set out under the Article
12 of the Personal Data Protection Law,
and it has been decided to impose an
administrative fine of TRY 50,000.- on
the data controller within the scope of
subparagraph (b) of paragraph (1) of
the Article 18 of the Law. [3]

10
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2. Processing/Transferring Personal Data
More Than Required by the Purpose of
Processing (Violation of the Data Minimi-
zation Principle)

The principle of proportionality ensures
that a reasonable balance is established
between data processing and the purpose
to be achieved.

In line with the principle, there must be a
connection between the personal data
and the purpose foreseen upon pro-
cessing, and the personal data to be pro-
cessed must be suitable to fulfil the spe-
cific purpose.

In addition, one of the important issues is
related to the amount of personal data
collected. The amount of personal data to
be obtained and processed must be lim-
ited to the amount necessary for the pur-
pose determined by the data controller.
Processing of data that is not appropriate
for the purpose in question should be
avoided. [4]

The decision, dated 17/08/2023 and num-
bered #2023/1430, of the Personal Data
Protection Authority;

The Personal Data Protection Authority
(the “Authority”) initiated an ex officio
examination upon the notification re-
ceived by the Authority stating that the
Turkish Republic ID number information of
the persons was requested when register-
ing to use the mobile application of the
data controller providing meal card ser-
vice. During examination of the mobile
application, it was determined that name,
surname, telephone number, date of
birth, e-mail information were requested
when registering to the mobile applica-
tion; and when the person wanted to
register a meal card to its profile, it was
stated that the information entered would
be compared with the Turkish Republic ID
number.

In the event that physical meal cards are
registered in the mobile application, since
it is possible to verify the card in ways
that will protect the data subjects more,
such as processing the card and phone
number information through the employ-
er, without processing the T.R. ID number
information of the persons, it was decided
to impose an administrative fine of TRY
200,000.- on the data controller who is
considered to have failed to fulfil its obli-
gations under the first paragraph of the
Article 12 of the Law. [5]
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3. Evaluation of the Evidence Submitted
to the Court within the Scope of PDPL

In accordance with subparagraph (d) of
paragraph (1) of the Article 28 titled
"Exceptions" of the Personal Data Protec-
tion Law sets out that the provisions of
the "Law" shall not apply in cases where
personal data must be processed by judi-
cial authorities or execution authorities in
relation to investigation, prosecution,
judgement, or execution procedures.

Accordingly, personal data may be sub-
mitted to the court as evidence without
the explicit consent of the person.

Although explicit consent is not required
for submission of personal data obtained
under the Law/Court to any judicial and
execution authorities, in order for the
evidence to be evaluated by the court,
the processed data must comply with the
principles of compliance with the law and
good faith, processing for clear and legiti-
mate purposes and being related to the
purpose for which they are processed.

The decision, dated 07/09/2023 and num-
bered #2023/1548, of the Personal Data
Protection Authority;

It was stated briefly, under the complaint
petition submitted to the Institution, that
the relevant person working within the
data controller was dismissed based on
the code46, an lawsuit for collection of
labor receivables was filed against the
data controller with the labor court, and it
was stated, under the petition submitted
by the data controller to the court file,
that the telephone conversation with the
relevant person was taken, the recordings
are still stored in encrypted environment
within the data controller in accordance
with the PDPL, and that the voice record-
ing will be submitted to the file in encrypt-
ed form upon the request of the court.
Thereupon, the data subject claimed that
the data controller acted contrary to the
scope of the Personal Data Protection Law
numbered #6698 (the "Law"), and that
the voice recording, which was clearly
taken unfairly and unlawfully, was kept
within the data controller without an obli-
gation to inspect it. Under the rebuttal
petition submitted by the data controller
to the records of the Institution; it was
stated that the voice recording was not
shared with any employee, and that it
was transferred to an encrypted disk and
deleted from the unsafe environment by
taking the necessary administrative and
technical measures, and that it was kept
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in an encrypted form limited to the legal
retention period.

Based on the evaluations; it was decided
that the voice recording of the data sub-
ject was transferred to the court in ac-
cordance with the provision of "Data pro-
cessing is mandatory for establishment,
exercise or protection of a right" under
the paragraph (e) of paragraph (2) of the
Article 5 of the Law with the reference of
paragraph (2) of the Article 8, and that
there is no action to be taken against the
data controller under the Law. [6]

As per the Law, personal data relating to
health of individuals are sensitive person-
al data. Among the sensitive personal
data, personal data relating to health and
sexual life are considered more important
and can only be processed by persons or
authorized institutions and organizations
under the obligation of confidentiality
within the scope of protection of public
health without seeking explicit con-
sent. Nevertheless, the Article 28 of the
Law shall also apply in cases where sensi-
tive personal data are required to be pro-
cessed by judicial or execution authorities
in relation to investigations, prosecutions,
trials or execution proceedings, and the
provisions of the Personal Data Protection
Law shall not apply.

The decision, dated 14/09/2023 and num-
bered #2023/1578, of the Personal Data
Protection Authority;

It was stated briefly, under the complaint
petition submitted to the Authority, that
the person concerned received a treat-
ment service at a medical center, the files
containing the records of the personal
therapy received within the scope of the
treatment and the marriage therapy re-
ceived with its spouse were submitted to
the court file within the scope of the di-
vorce case between the person concerned
and its spouse, the information requested
by the court is the reason for the treat-
ment and its duration. It was stated that
sharing of the notes, kept during the ses-
sion itself, which were listed as a result of
the type of treatment (inpatient/
outpatient treatment), was read and
learned by everyone, including the court
staff, the opposing party and its attorney,
by recording the private life of the person
concerned in NJNP(National Judicial Net-
work Project), and it was requested that
the necessary action be taken against the
Medical Center under the Personal Data
Protection Law numbered #6698 (the
“Law”).

11
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Although it is also stated among the alle-
gations of the person concerned that the
document in question was made accessi-
ble to third parties by uploading it to
NJNP, it has been decided that there is no
action to be taken under the Law since the
provision "Processing of personal data by
judicial authorities or execution authori-
ties in relation to investigation, prosecu-
tion, trial or execution procedures" in
subparagraph (d) of paragraph (1) of the
Article 28 of the Law is applicable in terms
of the works and transactions carried out
by the court. [7]

4. Processing of Personal Data without
Explicit Consent Due to the Explicit Provi-
sion of the Law

Based on the idea that some personal
data are more damaging to the funda-
mental rights and freedoms of the individ-
ual as a result of unlawful use compared
to other data, these data are considered
to be of sensitive nature. Although the
Turkish Republic ID information is not
among the sensitive personal data, as
listed under the Article 6 of the Law, since
the Turkish Republic ID information ena-
bles citizens to be uniquely identified, its
processing by the Authority is subject to
stricter criteria as it may cause negative
effects.

The Law Nr. #5549 on Prevention of Laun-
dering Proceeds of Crime sets out the
obliged parties to determine the IDs of
those who carry out transactions before
them and those on whose behalf or ac-
counts transactions are carried out. Again,
when the transaction amount or the total
amount of multiple interconnected trans-
actions is above a certain amount, it is
obliged to determine the ID of the cus-
tomers or those acting on their behalf and
account by obtaining information regard-
ing the ID and confirming the accuracy of
this information. Since there is a possibil-
ity of money laundering activity, which is
characterized as laundering of proceeds
of crime in the field of activity of the data
controller, it should be taken into account
that there is a public interest in determin-
ing the ID of the users.

The decision, dated 11/04/2023 and hum-
bered #2023/570, of the Personal Data
Protection Authority;

It was stated briefly, under the complaint
submitted to the Authority, that the pho-
tograph of the front and back side of the
ID card of the person concerned was re-
quested together with its own photograph
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in accordance with the request to increase
the membership level on the platform
belonging to the data controller, which is
a crypto asset service provider, and that
personal data was processed by the data
controller more than necessary and dis-
proportionately, and it was requested to
take the necessary action under the Per-
sonal Data Protection Law numbered
#6698 (the “Law”).

Considering that the data controller has
an obligation arising from the relevant
legislation, especially the Law Nr. #5549
on Prevention of Laundering Proceeds of
Crime, and in this respect, processing of
personal data by the data controller in
order to determine the ID of the users and
to determine and confirm the transaction
made by the relevant user is based on the
legal processing condition of "clearly stip-
ulated by law" within the framework of
subparagraph (a) of paragraph 2 of the
Article 5 of the Law, it has been decided
that there is no action to be taken under
the Law regarding the complaint of the
data subject. [8]

For further information:
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EVALUATION OF THE CONCEPT OF ARBITRABILITY WITHIN THE SCOPE OF
DISPUTES ARISING FROM RETAINER AGREEMENTS

1- Introduction

Arbitration is an alternative dispute reso-
lution method in which disputes that have
arisen or may arise between the parties
are resolved by independent and objecti-
ve arbitrators instead of national courts.
The arbitrator resolves the dispute thro-
ugh judgement. In other words, arbitra-
tion is a private judicial activity, but the
arbitral proceedings are supervised by the
state. Arbitral awards are final judge-
ments and enforced just like court judge-
ments. Under the Turkish Law, domestic
arbitration is set out through the Articles
407-444 of the Code of Civil Procedure Nr.
#6100 ("CCP"). Arbitration is a judicial
procedure that enables the parties to
resolve their dispute before objective
arbitrators instead of the state judiciary.
The jurisdiction of states is one of the
inalienable powers of states. However, it
is possible for the parties to reach an
agreement to resolve their disputes thro-
ugh arbitration before independent arbit-
rators instead of state courts. In this case,
the jurisdiction belongs to the arbitral
tribunal as a result of the will of the par-
ties, instead of the state courts.

In addition, there are two different types
of arbitration; namely voluntary and man-
datory arbitration. In voluntary arbitra-
tion, the parties may proceed to state
jurisdiction or arbitration. In voluntary
arbitration, although this possibility is
offered to the parties, it is left entirely to
the will of the parties. However, in man-
datory arbitration, the parties do not have
the option to proceed with arbitration.
There is an obligation to resort to arbitra-
tion proceedings to resolve the dispute.
However, it should be noted that in order
to apply for arbitration proceedings under
the CCP procedure, there must be an
arbitration agreement between the par-
ties. However, the state has the power to
impose rules that certain disputes may

only be resolved before the courts by
limiting the will of the parties, as arbitra-
tion is a different judicial process than
state jurisdiction with public consequen-
ces.

2- Arbitrability

If the state, by exercising its right of limi-
tation, decides that a dispute may not be
submitted to arbitration, it is said that the
dispute is not arbitrable. This situation is
also referred to as non-arbitrability. It is
important to point out that even if the
arbitration agreement concluded
between the parties is valid, if the subject
matter of the dispute is not arbitrable, the
arbitration agreement will become null
and void and will not be effective. Altho-
ugh some classifications have been made
in the doctrine on arbitrability, one of
these classifications is subjective and
objective arbitrability.

Subjective arbitrability generally refers to
the authority to conclude an arbitration
agreement and the capacity to be a party
to arbitration proceedings. Subjective
arbitrability, on the other hand, is related
to the dispute itself rather than the status
of the parties. It is accepted that some
disputes can only be resolved by state
courts, as they touch upon sensitive is-
sues of public order. [2] Subjective arbit-
rability is the examination of arbitrability
in terms of persons. As a matter of fact,
some persons will not be able to conclude
an arbitration agreement. Subjective ar-
bitrability applies to minors and incompe-
tent persons, bankrupt persons, and per-
sons who do not have the special authori-
zation required for arbitration. [3]

Objective arbitrability, as briefly mentio-
ned above, is the condition that the sub-
ject matter of the contract is amenable to
arbitration. Since certain disputes concern
public order, and considering that public
order must be ensured by the state, these
disputes should only be heard under the
jurisdiction of the state. Under the Code
of Civil Procedure Nr. #6100, arbitrability
is set out as follows: "Disputes arising out
of rights in rem over immovable property,
or disputes arising out of works that are
not subject to the will of the two parties
are not arbitrable."

However, as stated above, the concept of
arbitrability is not limited to the cases as
set out under the article.

Examples of disputes that are not arbit-
rable include divorce and paternity ca-
ses, bankruptcy, disputes where the
judge's ex officio investigation principle
applies, disputes regarding the estab-
lishment of foundations or associations,
disputes arising from retainer agree-
ments and other disputes concerning
public order.

3- Legal Practitioners’ Service

In the first article of the Legal Practitio-
ners Act Nr. #4515, advocacy is descri-
bed as a public service and an indepen-
dent profession. In the second article of
the same law, the purpose of advocacy
is set out as follows; "to ensure regula-
tion of legal relations, resolution of all
kinds of legal issues and disputes in
accordance with justice and equity, and
full implementation of the rules of law
before judicial bodies, arbitrators, offi-
cial and private persons, boards and
institutions at all levels." As can be seen,
the Legal Practitioners Act states that
advocacy is a public service and serves
the purpose of ensuring application of
the rules of law.

4- Evaluation of the Arbitrability of the
Dispute Arising from Retainer Agree-
ments

As stated above, the advocacy service is
a public service, and the lawyer aims to
ensure full implementation of the rules
of law. Considering that the service
provided by lawyers is a public service, it
is possible to say that the legal service
concerns public order. In this context,
just as matters relating to the real prop-
erty of immovable property may not be
subject to arbitration due to public or-
der, and if an arbitration proceeding is
initiated in this regard, the appointed
and/or selected arbitrator will be void;
arbitration initiated in relation to Re-
tainer Agreements, which directly con-
cerns public order, will also be unfavora-
ble.

The decision, dated 25.12.1995, and
bearing the Basis number 1995/10533
and the Decision number 1995/11673,
of the 13th Civil Chamber of the Court
of Cassation reads as follows; "In prac-
tice, the system of the arbitrators mak-
ing awards in accordance with the appli-
cable legal order is not adopted.
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Arbitrators are not bound by the rules of
procedural and substantive law in resolv-
ing the dispute before them. Arbitrators
are rather obliged to render their awards
in accordance with the principles of right
and fairness. Since the reversal of arbitra-
tors' awards by the Court of Cassation is
limited to the four reasons as set out un-
der the Article 533 of the Code of Proce-
dure, it is not possible to check whether
the arbitral awards violate the mandatory
rules of the law, whether they exceed the
limits imposed by public laws and whether
they are contrary to the same. Since the
reasons under the aforementioned article
are procedural and procedural provisions,
it is not possible to extend them through
jurisprudence and interpretation.

Contrary to these legal facts, if it is ac-
cepted that arbitrators may decide to
resolve disputes regarding retainer fees, it
must be accepted in advance that arbitra-
tors, who are not bound by the rules of
procedural and substantive law while
resolving the dispute, will be enabled to
make decisions contrary to the mandatory
rules of public order and therefore contra-
ry to public order and its protection. In
such a case, since the Court of Cassation
will not be able to carry out its supervision
as required by law (Art. 533 of the Code of
Civil Procedure), the mandatory and re-
strictive provisions introduced by public
order will be pushed aside and rendered
ineffective.

No legal opinion that places the will of
individuals above the order of acceptance
has been put forward and accepted. In the
face of all the legal drawbacks mentioned
above, it should be accepted that disputes
regarding retainer fees may not be re-
solved by arbitration." [4].

As stated under the decision of the Court
of Cassation; it is not possible for the
dispute regarding Retainer Agreements to
be arbitrable since it is closely related to
public order.

The decision, dated 15.04.1987, and bear-
ing the Basis number 1987/325 and the
Decision number 1987/325, of the Assem-
bly of Civil Chambers of the Court of Cas-
sation reads as follows;

"Article 164 of the Legal Practitioners’ Act
Nr. #1136 stipulates that the retainer
agreement should cover a certain amount
as a rule, and in paragraph 2 (without
prejudice to the provision of the third
paragraph), a certain percentage of the
value of the thing sued or to be judged,
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varying according to the success shown in
the case and not exceeding twenty-five
per cent, may be agreed as a retainer fee.
It is undoubted that the legislator has
introduced these regulations for the pur-
pose of public order and benefit, and that
agreements to the contrary are invalid. In
fact, it is not overlooked that the Retainer
Agreement itself is a matter of public or-
der. Again, matters of public order may
not be referred to arbitration, as in the
determination of real estate rents." [5]

5- Some Problems Arising in the Event of
Non-Arbitrability

The CCP sets out that the arbitrator in
arbitration proceedings to decide on his/
her own jurisdiction. Article 422 of the
CCP reads as follows;

"The arbitrator or arbitral tribunal may
decide on its own judicial power, including
challenges to the existence or validity of
the arbitration agreement. In making this
decision, the arbitration clause in a con-
tract shall be considered independently of
the other provisions of the contract. The
decision of the arbitrator or the arbitral
tribunal on the invalidity of the main con-
tract shall not result in automatic invalidi-
ty of the arbitration agreement."

The arbitrator's decision on his/her own
authority may lead to unfair results in
some cases.

First of all, the fact that the arbitrator
may decide on his/her own judicial power
raises questions about impartiality. In-
deed, in arbitration proceedings, the arbi-
trator will be entitled to a fee upon con-
clusion of the dispute. For this reason, it is
possible to say that the arbitrator, who
has a financial interest in the arbitration
proceedings, may violate the right to a
fair trial if he decides on his own judicial
power.

As a matter of fact, in the event of an
erroneous review of the arbitrator's judi-
cial power, the award to be rendered as a
result of the arbitration proceedings is
enforceable. In the event that the subject
matter of the dispute is of a large amount,
as a result of an erroneous decision made
by the arbitrator, the party who has ob-
tained an unfavorable and unlawful
award in the proceedings is obliged to
provide security for the stay of execution.
The party who has already suffered a loss
of rights as a result of an unfair and un-
lawful award will also be obliged to pro-
vide security for the stay of execution.
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6- Conclusion

Arbitration is an alternative dispute reso-
lution method in which disputes that have
arisen or may arise between the parties
are resolved by independent and objec-
tive arbitrators instead of national courts.
The arbitrator resolves the dispute
through judgement. In other words, arbi-
tration is a private judicial activity, but the
arbitral proceedings are supervised by the
state.

Arbitral awards are final judgements and
are enforced just like court judgements.
The parties may determine arbitration as
a dispute resolution method by conclud-
ing an arbitration agreement or by incor-
porating an arbitration clause into their
contract. An arbitration agreement may
be concluded only in arbitrable matters.
Arbitrability can be classified as subjective
and objective. Objective arbitrability
means that the subject matter of the
dispute is not arbitrable. Based on the
public service nature of the advocacy
service, the advocacy service is closely
related to public order. Accordingly, it is
possible to say that disputes arising from
Retainer Agreements are not arbitrable.

For further information:
Umut Alperen Ozturk, Legal Intern
info@ozgunlaw.com

References:

1. Bernard Hanotiau, "What Law Governs
the Issue of Arbitrability?" Arbitration
International, Vol. 12(4), 1996, p. 391;
Nevhis Deren Yildirim, “Tahkim ve Objek-
tif Acidan Tahkime Elverislilik” Prof. Dr.
Yavuz Alangoya igin Armagan (pp. 47-61),
Istanbul, Beta Publishing House, 2007, p.
52.

2. Lew, Mistelis, et al: Comparative Inter-
national Commercial Arbitration, p. 187.

3. PEKCANITEZ/YESILIRMAK, p.2636.

4. The decision, dated 25.12.1995, and
bearing the Basis number 1995/10533
and the Decision number 1995/11673, of
the 13th Civil Chamber of the Court of
Cassation.

5. The decision, dated 15.04.1987, and
bearing the Basis number 1986/413 and
the Decision number 1987/325, of the
Assembly of Civil Chambers of the Court
of Cassation.

14


https://www.ozgunlaw.com/en/legal-team/umut-alperen-ozturk-55

PAGE 15 LAW BULLETIN ISSUE: 11




PAGE 16

LAW BULLETIN

ISSUE: 11

THE CONCEPT OF INTEREST IN TURKISH LEGAL SYSTEM

1-Evaluation of the Concept of Interest
and Its Main Characteristics

The concept of interest is a concept that
has continued from the past to the pre-
sent and has gained a place both in daily
life and in commercial life. In this context,
it has become an important part of the
legal world. Regarding interest, the main
guiding source in our law is the Code on
Legal Interest and Default Interest nr.
#3095. Besides Code nr. #3095, the Turk-
ish Code of Obligations, the Turkish Com-
mercial Code and the Banking Law are
among the other guiding laws.

According to the law and established case
-laws, interest has two sources. Accord-
ingly, interest arises either from the law
or from a legal transaction. While the
legal transaction may be a tort, unjust
enrichment, or a contract, in practice, the
legal transaction that gives rise to interest
is often a contract. Although there is no
definition of the concept of interest in the
law, interest is the civil result of money
receivables under the decisions of the
Court of Cassation. As a result of a loan
facility agreement or other legal transac-
tion or act, it is defined as the equivalent
of the money receivables and a kind of
fee and rent of the person who becomes
a creditor from another person. [1]

In another definition, interest is defined
as a civil benefit that the creditor has the
right to demand by law or a legal transac-
tion [2] due to the deprivation of his mon-
ey for a period of time as a result of leav-
ing the possibility of using his money to
the debtor. Based on these definitions,
interest arises in money debts and its
existence depends on the principal receiv-
able. In other words, interest is of acces-
sory nature. Its arising and termination
depend on the principal receivable. How-
ever, Article 131/2 of the Turkish Code of
Obligations sets out that: "If the right to
demand the performance of the accrued
interest and penalty clause is reserved by
contract or by a notification to be made
until the time of performance, or if it is
understood from the circumstances and
conditions that it is reserved, these inter-
ests and penalty clause may be demand-
ed."

In this regard, it is possible for the interest
receivable to continue to exist even if the
principal receivable is terminated. Anoth-
er reflection of the ancillary characteristic

of interest is the statute of limitations. As
a matter of fact, even if the principal re-
ceivable is time-barred, the interest will
also be time-barred. However, determina-
tion of the statute of limitation according
to the principal receivable is valid for
default interest. Pursuant to the Article
147 of the TCO, the statute of limitation
for principal interest is five years. Even if
the statute of limitation of the principal
receivable is longer than five years, the
interest may become time-barred before
the principal receivable since the statute
of limitation of the principal interest is
five years - for example, if the receivable
is subject to a ten-year limitation period —
it becomes time-barred. [3]

Another characteristic of interest is that it
works until the time it is paid, that is, it
multiplies. Article 104 of the Turkish Code
of Obligations sets out as follows: "If a
receipt is given by the creditor for one of
the periodic performances such as inter-
est or rent without reservation, the per-
formances of the previous periods are
also deemed to have been fulfilled". As
stated in the relevant provision, interest is
a periodic performance. Following the
concept and characteristics of interest,
the types of interest will be discussed
below.

2- Types and Characteristics of Interest
Types in the Turkish Legal System

2.1. Distinction between Simple Interest
and Compound Interest

Simple interest is the interest that almost
everyone thinks of when they think of
interest. Simple interest refers to interest

-t

that is charged on the principal at a
certain rate over a certain period of
time. [4] Here, interest is in its simplest
form. There is only interest on the prin-
cipal. In compound interest, also known
as anatocism, in its most basic expres-
sion, it is the re-interest on the amount
obtained by adding the interest on the
principal to the principal.

In the doctrine, this situation is often
explained with the concept of charging
interest on interest. As a rule, com-
pound interest is prohibited in our law
due to its cumulative accumulation and
the unpredictability of its destination,
which will cause a great burden for the
debtor in medium and long-term debts.

(5]

Since the interest is linked to the princi-
pal receivable and interest will run until
payment of the principal receivable,
compound interest is prohibited as a
rule with the amendments made under
our law, since a situation that will force
the debtor in terms of compound inter-
est will arise.

However, although the cases where
compound interest is allowed are lim-
ited, one of these cases is set out under
the Turkish Commercial Code Nr. #6100.

Pursuant to the Article 8/f.2 of the Turk-
ish Commercial Code, compound inter-
est may be agreed in two cases. The first
situation in which compound interest
may be agreed is when the current ac-
count agreement, whose parties are
merchants, is concluded for a period not
less than three months.
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The matter here is that both parties to the
contract must be merchants. Otherwise, a
current account agreement may also be
concluded by non-merchants. The other
situation where compound interest may
be agreed upon by the parties is the loan
agreements that are commercial business
for both parties. In this regard, it is not
sufficient for the contract to be a com-
mercial business. The parties to the con-
tract must be merchants.

The last exceptional case as set out under
the Turkish Commercial Code, where
compound interest may be applied, is
that the applicant debtor, who has been
paid due to the exercise of the right of
recourse in bills of exchange, may request
interest again on the interest paid while
recourse to the persons who came before
him. This exception is set forth under the
Article 726 of the Turkish Commercial
Code. The Turkish Legal System, which
prohibits compound interest as a rule, has
provided an exception under the said
articles. As a matter of fact, these provi-
sions have been introduced by taking the
requirements of commercial life into con-
sideration.

2.2. Distinction between Contractual
Interest and Statutory Interest

Under the Turkish legal system, the
source of interest is the law or legal trans-
action. The situation where interest is
subject to contractual interest or statuto-
ry interest is shaped according to arising
of the interest. Statutory interest is the
interest accrued legally on a certain re-
ceivable. [6] In cases where interest is
required to be paid, if the amount cannot
be determined by contract, the interest to
be paid is characterized as statutory inter-
est.

The legal interest rate is determined by
law. [7] In contractual interest, the parties
determine the interest rate under the
contract executed by the same. This type
of interest refers to the interest applied
to the principal receivable. In this context,
it is possible to voluntarily agree on prin-
cipal interest, default interest and anato-
cism. [8] As a rule, contractual interest is
freely agreed between the parties. How-
ever, some limitations are also stipulated.
Article 2 of the Turkish Civil Code can be
taken as an example of these limitations.
Accordingly, while contractual interest is
agreed upon by the parties, they may not
determine an interest rate that is contrary
to the rule of honesty. Another limitation
is found in the Article 120 of the Turkish
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Code of Obligations. According to the said
provision, the annual default interest rate
to be agreed under the contract may not
exceed one hundred per cent more than
the annual interest rate determined in
accordance with the first paragraph. Since
the Article 120/1 of the TCO refers to the
Article 2/1 of the Law on Interest, in cases
where the default interest rate is agreed
under the contract, this rate shall not
exceed one hundred per cent more than
the interest rate determined pursuant to
the Article 2/1 of the Law on Interest Nr.
#3095. If the parties have determined a
rate higher than the maximum limit, the
excess default interest rate will be partial-
ly invalidated. For example, if the parties
have agreed on a rate of 30%, since this
rate exceeds 18%, which is one hundred
per cent of 9%, the default interest rate
agreed by the parties will be accepted as
18%.

2.3. Distinction between Interest on Prin-
cipal and Default Interest

When discussing the distinction between
interest on principal and default interest,
it should first be underlined that principal
interest is the interest accrued until the
due date, while default interest is the
interest accrued after the due date, de-
pending on the condition of default.

Interest on principal, also known as capi-
tal interest, refers to the interest that will
accrue from the principal until the maturi-
ty date. Interest on principal may arise
from the law as well as the contract. For
example, the Article 217/1 of the Turkish
Code of Obligations sets out the rights of
the buyer in case of full possession. Ac-
cording to the said provision, if the whole
of the sale is taken away from the buyer,
s/he may demand from the seller the
return of the sales price s/he has paid
together with interest, by deducting the
value of the products s/he has obtained
or neglected to obtain from the sale. This
provision clearly states that interest on
principal will be demanded. In order to
claim interest for non-payment of interest
on principal, it is also necessary to apply
to the court or the enforcement office. [9]
Interest on principal does not depend on
the statute of limitations of the principal
receivable. In this context, the statute of
limitations for interest on principal is 5
years.

Default interest is the interest that must
be paid if a monetary obligation is not
fulfilled on the date when it is due, either
by contract or by law. [10] Default inter-
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est arises in case of breach of the time of
performance. The time of performance
may be agreed under the contract or may
be stipulated by law.

In order for default interest to be claimed,
the debt should not become impossible
despite the default in performance of the
debt. Article 117 of the Turkish Code of
Obligations, which sets out the default,
reads as follows: "The debtor of a due and
payable debt is in default upon the notice
of the creditor". In order to be able to talk
about the default of the debtor, the debt
must become due, that is, it must be de-
mandable by the creditor and the default
notice must be given to the debtor. This is
because the default interest will start to
run with the notice.

Although this is the general rule, in some
cases as stipulated under the law, cases
where the debtor will be in default with-
out the need for notice are set out. (Art.
117/2 of the TCO) In these cases, the
debtor will be in default when the receiv-
able becomes due without the need for
any notice by the creditor. Since default
interest is a right attached to the principal
receivable, it is subject to the statute of
limitation of the principal receivable in
terms of the statute of limitation.

Default interest shall accrue automatically
in accordance with the law, without the
need for a provision under the contract.

Article 1530 of the Turkish Commercial
Code sets out the provision titled
"Consequences of late payment in trans-
actions prohibited by commercial provi-
sions and in the supply of goods and ser-
vices". In case of default without notice, it
is seen that the fact of default of the
debtor is set out in two different ways
according to whether the due date is
determined under the contract, or not.

Pursuant to this provision, if the contract
sets a due date, the debtor shall be in
default upon the maturity of the contract
pursuant to the second paragraph, and if
the contract does not set a due date, the
debtor shall be in default at the end of
the thirty-day period pursuant to the
fourth paragraph, provided that certain
conditions are fulfilled, without the need
for a notice by the creditor. [11]

In cases where the due date is not stipu-
lated under the contract, Article 1530/f.4
of the TCC (Turkish Commercial Code)
shall be applicable. The said provision sets
out the cases where the debtor will de-
fault gradually and automatically.
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However, the debtor may always be in
default with a notice after the debt is due
and payable. In principle, default interest
shall start to accrue from the day follow-
ing the day on which the debtor is in de-
fault.

Default interest on severance pay receiva-
ble is set out under the paragraph 11 of
the Article 14 of the Labor Law Nr. #1475
as follows: "At the end of the lawsuit to
be filed due to non-payment of the sever-
ance pay in time, the judge decrees the
payment of the highest interest applied to
the deposit according to the delay period
and the unpaid period."

2.4. Distinction between Interest in Ordi-
nary Business and Interest in Commercial
Business

Commercial interest arises in cases where
the main business arises from a commer-
cial business. It is defined under the Arti-
cle 3 of the Turkish Commercial Code.
Accordingly, the matters, as set out under
the Turkish Commercial Code, and all
transactions and acts concerning a com-
mercial enterprise are commercial busi-
ness. It is important to note that the par-
ties are not required to be merchants.

The main difference between interest in
ordinary business and interest in commer-
cial business is in terms of demand. In
order to claim interest on the principal in
ordinary business, the parties must have
included an interest clause in the con-
tract. However, in some commercial
transactions, interest may be claimed
even if there is not any interest clause
incorporated under the contract. [12]

2.4.1. Capital Interest and Default Inter-
est Rates in Commercial Business

In commercial transactions, capital inter-
est may be freely determined pursuant to
the Article 8 of the Turkish Commercial
Code in cases where contractual interest
is in question. However, there is a free-
dom within general limits. In cases where
statutory interest is in question, it is 9% in
accordance with the Article 1 of Law Nr.
#3095.

In commercial transactions, default inter-
est may be freely determined pursuant to
the Article 8 of the Turkish Commercial
Code in cases where contractual interest
is in question. However, there is a free-
dom within general limits. In cases where
statutory interest is in question, there are
specific conditions that apply to the de-
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termination of statutory default interest
in commercial business (Art. 387 of the
TCO, Art. 8 of the TCC). In cases where the
amount of default interest has not been
agreed under the contract, the default
interest may not be less than the amount
of contractual interest if the amount of
contractual interest is above 36.75 deter-
mined by the Communiqué, dated
01.11.2023, of the Central Bank of the
Republic of Turkey in commercial busi-
ness.

2.5. Interest Rate on Deposit

The definition of deposit is defined in the
Banking Law Nr. #4389. Accordingly, it
refers to money accepted in writing or
verbally or in any way, publicly an-
nounced, without consideration or in
return for a consideration, to be repaid on
demand or at a certain due date.

Article 144 of the said Law authorizes the
Central Bank to determine the maximum
interest rates to be applied in money
lending transactions and deposit ac-
ceptance, profit and loss participation
rates in participation accounts, the qualifi-
cations and maximum amounts or rates of
fees, expenses, commissions, and other
benefits to be obtained from all kinds of
transactions, including special current
accounts, and to release them partially or
completely.

Deposits may be time or demand depos-
its. Accordingly, the bank determines the
interest rate to be applied under the con-
tract.

2.6. Rediscount Interest

Rediscount is the re-exchange of assets
that have been discounted, in other
words, that have changed hands for a
price, in exchange for a price. [13] It is set
out under the Article 45 of the Central
Bank Law. The last updated rediscount
interest rate is 43.25%.

2.7. Advance Interest

Pursuant to the Article 45/2 of the Central
Bank Law, the Central Bank may also
grant advances against the assets that it
may accept for rediscount. The assets
taken as collateral for advances are com-
mercial bills and documents, government
bonds and bonds registered in the stock
exchange. The advance interest rate de-
termined on 23.12.2023 is 44,25%.

2.8. Interest on Foreign Currency Debt
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Unless otherwise agreed by the parties, a
debt which is a money debt shall be paid
in the national currency. This is in accord-
ance with the principle of performance in
national currency.

The exception to the principle of perfor-
mance in national currency is perfor-
mance in foreign currency. Foreign cur-
rency debt, as a rule, arises from the con-
tract. In debts arising from torts and un-
just enrichment, the rule is to make the
payment in the national currency.

Although this is the rule, in cases of tort
and unjust enrichment arising from a
situation involving an element of foreign-
ness, the performance of the obligation
may be in foreign currency.

Especially in the case of unjust enrich-
ment, if the enriched person is in good
intentions, he must return whatever he
has at the time of return, if he is in bad
intentions, he must return the entire en-
richment, and if the subject of unjust
enrichment is foreign currency, the return
will also be in foreign currency [14].

Pursuant to the Article 4/a of Law Nr.
#3095, unless a higher contractual or
default interest rate is agreed under the
contract, the highest interest rate paid by
the State Banks to a one-year term depos-
it account opened in that foreign currency
shall be applied for the interest on foreign
currency debt.

3- CONCLUSION

Interest has become a part of commercial
life and even daily life today. Although
there is no clear definition of interest,
which is used so much in life, in the field
of law, it is defined in the case-law of the
Court of Cassation as an acceleration that
compensates for deprivation of money
that is not in the creditor's pocket on
time.

Interest is an accessory right attached to
the principal receivable. Although this is
the general rule, interest is not a part of
the principal receivable, although it is
dependent on the principal receivable.
The interest receivable is independent
from the principal receivable.

Since the interest is independent from the
principal receivable, it may be claimed
and sued separately from the principal
receivable, made subject to follow-up,
transferred, pledged, and attached.
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Even if the lawsuit filed for the principal
receivable is filed without reserving the
right to interest, it is possible to file a
separate lawsuit for the claim of interest.
Interest may arise from the law or a legal
transaction.

Although the legal transaction is mostly a
contract in practice, unjust enrichment
and tort may also be the sources of inter-
est. According to the way of calculation;
interest is classified as simple interest and
compound interest. Since compound
interest may cause unforeseen risks by
the debtor, the rule in the Turkish Legal
System is that compound interest
(anatocism) is prohibited. However, as a
necessity of commercial life, the Turkish
Commercial Code sets out three situa-
tions in which compound interest may be
requested. As opposed to the former
Turkish Commercial Code Nr. #818, the
Turkish Code of Obligations Nr. #6098
imposes an upper limit on interest rates.
These provisions are included in the Arti-
cles 88 and 120. However, since the inter-
est rate is freely determined in commer-
cial transactions, there is no limit in terms
of commercial transactions.

The beginning of the interest obligation is
the time of arising of the debt, unless it is
determined by the parties in the interest
on the principal. With respect to termina-
tion of the interest on the other hand;
since the interest is linked to the principal
receivable, the interest will end upon
termination of the principal receivable,
that is, upon payment thereof.

Apart from this, the interest obligation
may also be terminated by the agreement
of the parties or by renewal. The other
situation in which interest will be termi-
nated is the merger of the titles of credi-
tor and debtor. In these cases, termina-
tion of interest is possible.

In this study, interest types are briefly
stated and explained. Interest rates may
vary depending on the types of interest,
and changes may be made by law or may
be published in various communiqués. It
is important to follow the changes in in-
terest rates in order to avoid loss of
rights.
For further information:
Ebru Erkmen, Legal Intern
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INVALIDITY OF SALES OF VEHICLE BY FORGED POWER OF ATTORNEY

1. Introduction

Purchase and sales of motor vehicle are
among the types of transactions that take
place frequently in our country. According
to the data of Istanbul Trade Gazette for
2023, 1 million 881 thousand 97 vehicle
sales were made in the second-hand
online passenger car and light commerecial
vehicle market. These types of vehicle
purchases and sales can be divided into
two; namely commercial and normal
ones. The purchase and sale of vehicles
carried out commercially by real or legal
persons who carry out this business as a
profession are subject to the Regulation
on Trade of Second-Hand Motor Land
Vehicles as well as other provisions. Apart
from these, vehicle purchase and sale
transactions carried out by real persons
for non-commercial purposes shall be
subject to the provisions of the Article
209 et seq. of the Turkish Code of Obliga-
tions and the provisions of the Turkish
Civil Code, which are general provisions.

2. Sales of Motor Land Vehicles in Gen-
eral

As we have stated, whether the provi-
sions set out under our law are in the
application area varies according to the
qualification of the vehicle sale. Sales for
commercial purposes will be subject to
the general rules regarding the sale of
movables, as well as the said regulation.

3. Form of Transfer

The transfer of the Motor land vehicles
shall, as a rule, be subject to the provi-
sions regarding transfer of the ownership
of movable property set out under the
Article 762 et seq. of the Turkish Civil
Code, since they are in the nature of mov-
able property. Pursuant to the Article
763/1 of the TCC, it is stated that
"Transfer of possession is required for
transfer of ownership of movable proper-
ty" and it is ruled that transfer of owner-

ship of movable property is subject to
transfer of possession. The Law does not
stipulate a formal requirement for trans-
fers of movables. For this reason, as a
rule, transfers of movables can be real-
ized by transfer of possession without
being subject to any form, as long as the
general rules are complied with.

Although this is the case as a rule, there
are regulations in the Highway Traffic Law
under the title of "sale, transfer and regis-
tration of vehicles and the authorization
and responsibility related to these trans-
actions".

Pursuant to the Article 20 paragraph (d)
of the Highway Traffic Law, "All kinds of
sales and transfers of registered vehicles
are made by notaries based on the regis-
tration certificate or traffic registration
records issued in the name of the vehicle
owner, provided that it is determined that
there is no debt of motor vehicle tax,
default interest, late fee, tax penalty and
traffic administrative fine due to the vehi-
cle to be sold and transferred and, there
is no measure or record restricting sale
and/or transfer on the vehicle. By stating
that “All kinds of sales and transfers not
made by notaries are invalid”, it is ruled
that the sale and transfer transactions of
registered vehicles shall be carried out by
notaries and that all kinds of sales and
transfers other than this are invalid.
Therefore, in order to validly transfer the
ownership of a motor vehicle registered
in the traffic registry, possession of the
vehicle must be transferred based on an
official contract executed with the vehicle
owner. The validity of these transactions
depends on their execution at a notary
public.

The definition of the term "vehicle" men-
tioned in the provision is defined under
the law as follows: "It is the general name
of motorized, non-motorized and special
purpose vehicles, construction machinery
and rubber-tired tractors that can be used
on the highway."

Therefore, transfer of motorized land
vehicles, which is the subject of this arti-
cle, should also be considered under this
scope. As a result, although movable sales
can be realized without being subject to a
formal requirement in accordance with
the general provisions, it is obligatory to
realize the sale at notaries in terms of
vehicle sales in accordance with the regu-

lations under the Highway Traffic Law.
The fact that motor vehicles are valua-
ble movables and the need to ensure
transaction security led the legislator to
assign this mission to notary offices by
making these special regulations.

4. Realization of the Transfer

As explained in detail above, realization
of the sale and transfer of motor vehi-
cles has been included under the scope
of duty of notaries by the legislator.
Therefore, sale of vehicles can be real-
ized by going to a notary public with the
necessary documents. In other words,
although the vehicles registered in the
traffic registry are movable goods in
terms of their structure, transfer of their
ownership is subject to a special and
specific regulation condition, unlike
movables and immovables.

In order to transfer the ownership of a
motor vehicle registered in the traffic
registry, possession of the vehicle must
be transferred based on an official con-
tract executed with the vehicle owner.

5. Transfer by Power of Attorney

It is possible to carry out the vehicle sale
and transfer transaction to be carried
out at the notary through a power of
attorney. With the valid "power of attor-
ney for sales of vehicle" given by the
vehicle owner, the sale and transfer
transaction may be carried out in the
absence of the vehicle owner.

6. Issuance of the Power of Attorney
for Sales of Vehicle

As mentioned, the vehicle owner may
realize the sale and transfer transaction
without being physically present before
the notary. This transaction is carried
out by a "power of attorney for sales of
vehicle". Power of attorney for sales of
vehicle is a special power of attorney
and authorizes the relevant person to
carry out transactions for and on behalf
of the vehicle owner in terms of sales of
vehicle. The power of attorney is issued
by a notary public and signed by the
person granting the power of attorney
and the person receiving the power of
attorney. The content of the power of
attorney determines which transactions
the person to whom the seller will give
power of attorney may perform.

20



PAGE 21

The documents required to give a power
of attorney for sales of vehicle are as fol-
lows:

1- Seller's ID card or passport (original
copy and photocopy)

2- Seller's vehicle license (original copy
and photocopy)

3- ID credentials of the buyer (ID card or
passport number, TR ID number)

4- Address information of the recipient

By providing these documents and infor-
mation to the notary, the power of attor-
ney for sales of vehicle is issued by the
notary public. It should be noted that the
authenticity of these documents and in-
formation should be checked by the nota-
ry public. With the validly issued power of
attorney, the proxy is authorized to carry
out all transactions that comply with the
content of the power of attorney.

7. Forged Power of Attorney

It is possible that the power of attorney
for sale of vehicle issued by the notary
public may be forged or invalid. In partic-
ular, this transaction may be carried out
with documents such as stolen ID card /
passport / license. By going to a notary
with a stolen ID card / passport and vehi-
cle license belonging to a person, it will be
possible to issue a forged power of attor-
ney with the signature of a person acting
as the vehicle owner.

Serious damages may arise when the
notary public tries to sell the relevant
vehicle by the forged power of attorney
issued in this way. Similarly, issuance of a
power of attorney for sales of vehicle by
forged documents may have the same
troublesome consequences.

The validity of the forged power of attor-
ney and the validity of the sale/transfer
transaction made through this power of
attorney will be discussed in the following
sections of our article.

Notary offices are perfectly responsible
for issuance of the power of attorney and
the transactions to be made through this
power of attorney. Therefore, the neces-
sary factual examination must be carried
out by the notary offices.

8. Invalidity of the Forged Power of
Attorney and Sales of Vehicles By this
Document
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Forged or stolen documents and powers
of attorney created without the
knowledge of the principal of the power
of attorney will be invalid. A power of
attorney contract is a contract in which
the appointed proxy undertakes to per-
form a work or transaction of the princi-
pal of the power of attorney. In case of a
forged power of attorney, this contract
will be invalid, as there is often no valid
will of the principal of the power of attor-
ney. Pursuant to the Article 72 of the
Notary Act, "The notary is obliged to learn
the identity and address of the persons
who will have work done and their real
requests completely. It is an erroneous
and incomplete transaction for the notary
to perform transactions by forged docu-
ments and to fail to determine the real
owner well." The responsibility of notaries
in the relevant matter is underlined.
Therefore, it is very likely that the respon-
sibility of the notary arises in terms of
issuing a forged power of attorney and
the damage incurred for this reason.

Since the forged power of attorney will be
invalid, the vehicle sales transactions
performed by this power of attorney will
not be valid. Pursuant to the paragraph
(d) of the Article 20 of the HTL (Highway
Traffic Law), in order to acquire the own-
ership of a motor vehicle, there is a need
for an official contract executed with the
vehicle owner, which creates an obliga-
tion to transfer the ownership, and the
transfer of possession of the vehicle for
the purpose of transferring ownership.

Since the contract between the parties in
the sale and transfer transaction intended
to be carried out by a forged power of
attorney is based on a forged power of
attorney, there is unauthorized represen-
tation, and it will not be possible to talk
about a valid contract. In this case, the
sale and transfer will be invalid since the
condition of a valid contract cannot be
met.

This is also the practice of the Court of
Cassation. The decision, dated 23.3.2021,
and bearing the Basis number
#2017/1422 and the Decision number
#2021/321, of the General Assembly of
Civil Chambers of the Court of Cassation
reads as follows;

"Although the defendant is in good faith,
according to the paragraph (d) of the
Article 20 of the HTL (Highway Traffic
Law), there must be a valid contract for
transfer of ownership of the vehicles.
However, since the contract between the
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parties in the case at hand is based on a
forged power of attorney, there is unau-
thorized representation, and it will not be
possible to talk about a valid contract.
Since the registration is invalid for the
defendant, who is in the position of the
first hand who received the assignment by
a forged power of attorney, it cannot be
said that the ownership of the vehicle has
passed to the defendant, considering that
he is in good faith, and it cannot be ac-
cepted that the acceptance of the lawsuit
filed by the plaintiff is conditional on the
return of the vehicle price paid by the
defendant." [1]

It has been determined that the sale will
be invalid even in the scenario where the
third party who purchases the vehicle by
a forged power of attorney is in good
faith.

In this way, even if a registration is made
in the registry about the third party who
thinks that he has purchased the vehicle
in good faith, this registration will be cor-
rupt and subsequent transactions based
on the corrupt registration will not be
valid. The good faith of subsequent third
parties who perform transactions based
on this corrupt registration will also not
be protected. Protection of the rights
obtained by bona fide third parties on the
basis of the corrupt registration depends
on the existence of a special regulation on
the subject in the law. For example, pur-
suant to the Article 1023 of the Turkish
Civil Code, a third party who acquires
ownership or another right in rem based
on the registration in the land registry in
good faith is protected. Since the land
registry is kept by the official authorities
and is subject to the principle of publicity,
it is intended to protect the good faith of
the third party who relies on these rec-
ords. In terms of the traffic registry, there
is no such regulation in our law. There-
fore, the good faith claims of third parties
who rely on the traffic registry will not be
valid.

In other words, the fact that a person
who is not authorized to dispose of a
motor vehicle is somehow registered as
the owner in the traffic registry is not
sufficient to protect the acquisitions of
bona fide third parties who acquire rights
from this person. Because in our law, the
traffic registry does not have the function
of disclosing the rights in rem on the mo-
tor vehicle to the outside world, and
there is no regulation on the protection of
trust in the appearance reflected by the
traffic registry. [2]
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To summarize, since the contract be-
tween the parties is based on a forged
power of attorney, there is unauthorized
representation, and it will not be possible
to talk about a valid contract. Therefore,
whether the third party is in good faith or
not, the registration made on its behalf
will be invalid.

This situation will not change even if the
person who intends to make a transaction
by a forged power of attorney is in pos-
session as a trustee, for example, if he
holds the vehicle by renting it. In other
words, the Article 988 of the TCC (Turkish
Civil Code) will not be applicable.

The person who holds possession of the
motor vehicle by any means with the
consent of the owner (the possessor in
the capacity of a trustee) will not be able
to make a valid transfer agreement, since
s/he cannot meet the conditions of
"having a registration certificate (license)"
or "being registered as the owner in the
traffic registry", which are required for
the notarial execution of the agreement
that gives rise to the obligation to transfer
the ownership, under the paragraph (d) of
the Article 20 of the HTL (Highway Traffic
Law). Therefore, since transfer of posses-
sion without a valid agreement will not
transfer the ownership of the motor vehi-
cle, the third party who transfers posses-
sion will not be able to acquire the own-
ership of the vehicle, even if s/he is in
good faith [3].

As we have stated, when a fraudulent
registration occurs with a transaction
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made in this direction, the subsequent
transactions will not be valid even if they
are made with bona fide persons.

9. Responsibility

Pursuant to the Article 162 of the Notary
Act, notaries are liable without fault for
any damages arising out of their acts. The
plaintiff who is damaged by the action of
the notaries must only prove the appro-
priate causal link between the damage
and the action. In case of a forged power
of attorney, the Court of Cassation is of
the opinion that the appropriate causal
link is established, and the liability of the
notary arises.

The decision, dated 20.01.2018 and bear-
ing the Basis number #2016/8992 and the
Decision number #2018/385, of the 3rd
Civil Chamber of the Court of Cassation,
reads as follows: “It is clear that the caus-
al link between the action of the notary
and the damage incurred has not been
severed, showing that the duty of care
has been disrupted due to the power of
attorney issued by the defendant notary
based on the forged driving license docu-
ment. For this reason, there is no incon-
sistency in the court's decision on the
liability of the defendant notaries." [4]
Emphasis was placed on the responsibility
of the notary who issued the forged pow-
er of attorney.

In this respect, the notary public shall be
strictly liable for the damages incurred in
terms of issuance of a forged power of
attorney and the transactions made by
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this power of attorney. In addition to this,
the persons or institutions who issue the
forged power of attorney and make trans-
actions by this document will also be le-
gally and criminally liable.

10. Conclusion

Sales and transfer of motor vehicles are
set out under special laws. Unlike the
general provision regarding movables, the
validity of motor vehicle sales depends on
the notary public and the conditions spec-
ified. There is no obstacle for purchase
and sales to be made by a power of attor-
ney. On the other hand, if the power of
attorney is forged/invalid, serious damag-
es may arise.

As we have stated, issuance of a forged
power of attorney and execution of trans-
actions by this document give rise to legal
and criminal liabilities, especially on nota-
ries. When the legal validity of the vehicle
sale transaction made by a forged power
of attorney is examined, it is determined
that sales and transfer transaction is inva-
lid since a valid contract will not be
formed.

In addition, it has been determined that
the registration made in the traffic regis-
try in this way is corrupt, and the subse-
quent transfer transactions carried out on
the basis of corrupt registration will be
invalid regardless of the good intentions
of the parties.
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